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(1)

NOMINATIONS OF JOHN PRESTON BAILEY, 
NOMINEE TO BE U.S. DISTRICT JUDGE FOR 
THE NORTHERN DISTRICT OF WEST VIR-
GINIA; OTIS D. WRIGHT, II, NOMINEE TO BE 
U.S. DISTRICT JUDGE FOR THE CENTRAL 
DISTRICT OF CALIFORNIA; AND GEORGE H. 
WU, NOMINEE TO BE U.S. DISTRICT JUDGE 
FOR THE CENTRAL DISTRICT OF CALI-
FORNIA 

TUESDAY, FEBRUARY 6, 2007 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC 
The Committee met, pursuant to notice, at 2:37 p.m., in room 

226, Dirksen Senate Office Building, Hon. Patrick J. Leahy (Chair-
man of the Committee) presiding. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. Good afternoon. I apologize for the voice. I 
guess I’m just not used to cold weather, or at least not in Wash-
ington. 

We’re holding our first confirmation hearing of the new Congress 
for three nominations for important lifetime appointments to Fed-
eral District Courts. The nominees before us today, John Preston 
Bailey for the Northern District of West Virginia, Otis D. Wright 
for the Central District of California, and George H. Wu of the Cen-
tral District of California, each come to us with the support of their 
home State Senators. 

I know Senators Feinstein, Boxer, and Rockefeller would have 
liked to have been here today to introduce the nominees, but 
there’s a closed, members-only briefing on the National Intelligence 
estimate that was issued last week on the situation in Iraq, and 
they were there. Rather than reschedule this—I know all of you 
made plans—we wouldn’t. 

We made some progress. At our first executive business meeting, 
the Judiciary Committee reported out five judicial nominations 
about 2 weeks after they were sent to us. 

Three of these were vacancies determined by the Administrative 
Office of the U.S. Courts to be judicial emergencies. All five are 
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among those returned to the President without Senate action at 
the end of last Congress. 

I should note that there are no objections from the Democratic 
side, but apparently when the Republican Senators objected to 
going forward with one of the President’s judicial nominees, or a 
couple of them, in September and December, it held it all up. 

In any event, we pulled them back up. Five of them were con-
firmed by the Senate, and it showed it can be done. Judge Wood 
was the first one confirmed this year. Both Senators Chambliss and 
Isaacson were concerned about him, and we were able to do it. 

Senators Zinhoff and Coburn were concerned about Judge 
Freizell. They had hoped to get him confirmed last year and they 
said they knew that the hold was on their side of the aisle, which, 
for those of you who don’t understand it, when you’re getting down 
toward the end of the session, any Senator, either party, can basi-
cally hold things up. So, they had. 

I felt that they should have gone through, and I have assured 
those four Senators I would put them on the agenda immediately 
this year, and they were. Senator Feinstein and Senator Boxer 
worked very hard on the two from California. 

Going over the numbers last night—I will brag just a tiny bit—
with the five confirmations last week, we’ve confirmed more of 
President Bush’s nominations in 18 months I have served as Judi-
ciary Committee Chairman, and the more than 2 years when Sen-
ator Hatch chaired the committee with a Republican Senate Major-
ity, or during the last Congress when we had a Republican Senate 
Majority. 

I just mention that to those who think Democrats hold them up. 
I do it to encourage our Republican friends to try to move as quick-
ly on President Bush’s nominees as I am, because some of them—
not the four Senators I mentioned earlier, all of whom went out of 
their way to praise what we did on this—but some have been try-
ing to raise a scare. 

After I became Chairman, they ranted that ‘‘the sky is falling’’ 
and we would not proceed on any judicial nominations. I actually 
suggested to the administration, I’d give them their choice. We 
could move it at the rate that we did in the 18 months we were 
in Majority, or the rest of the time when they were. 

I might say, Mr. Chairman, while you have been setting the 
NASCAR record coming down the hall, I’ve been basically filibus-
tering up here. 

[Laughter.] 
But I had a good teacher. 
Senator Byrd, who is, of course, the president pro tem of the U.S. 

Senate, the longest-serving member for our body—years ago, when 
my seniority moved up a tad, I was given my choice of seats and 
I chose the role with Senator Byrd. 

There’s three seats there: Senator Byrd, Senator Dodd, and my-
self. I used to call it the white-haired role, but I guess it’s two 
white-hairs and one bald guy. 

[Laughter.] 
But it’s worked out well. 
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Senator Byrd, I’ll put the rest of my statement in the record. I’ll 
yield to you and then to Congresswoman Capito, my fellow Italian-
American. 

Congresswoman, in case you thought I was joking, my mother is 
first-generation Italian-American. I didn’t want you to think I was 
just joking. 

Go ahead, Senator Byrd. 
Senator BYRD. Thank you, Mr. Chairman. Ms. Capito. 
We know each other, Mr. Chairman, so we have to do a little ex-

changing here. 
Chairman LEAHY. Well, as you know, I’ve visited your beautiful 

State on a number of occasions. Much of it, with the hills, the val-
leys and the mountains, it made me think of my own State of 
Vermont. 

But I also know that in West Virginia, it’s small enough, you 
tend to know each other. But of course, also in West Virginia, Sen-
ator Byrd, everybody knows you. I know how well the Congress-
woman does in her elections, and they ought to know her, too. So 
go ahead, please, sir. 

PRESENTATION OF JOHN PRESTON BAILEY, NOMINEE TO BE 
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF WEST 
VIRGINIA BY HON. ROBERT BYRD, A U.S. SENATOR FROM 
THE STATE OF WEST VIRGINIA 

Senator BYRD. Thank you. Thank you, Mr. Chairman. 
Colleagues on the committee and other members of the Judiciary 

Committee, I am pleased to appear before you today to introduce 
you to an esteemed colleague of mine, a fine West Virginia lawyer 
named John Preston Bailey. 

Mr. Bailey hails from the big, beautiful city of Wheeling, West 
Virginia. It used to be the old jumping-off place for people who 
wanted to come over on the old road that ran from Baltimore over 
to Wheeling, and then from there, I believe it was over to Vandalia, 
was it? 

Representative CAPITO. The national highway. The National 
Road. 

Senator BYRD. The old National Road. Yes. And I believe it went 
on over to—it eventually ended up, where, down in St. Louis? 

Representative CAPITO. The middle part of the country. 
Senator BYRD. All right. Is that St. Louis or St. Louis? 
Mr. Bailey hails, as I say, from the beautiful city of Wheeling. 

And Mr. Bailey has been nominated by the President for a seat on 
the Federal bench in the Northern District of West Virginia. 

Mr. Bailey is a splendid choice for this judgeship. Currently, he 
is senior partner at the firm of Bailey, Riley, Buke & Harmon. Not 
only is Mr. Bailey well versed in administrative law, but he is also 
a successful litigator, competent in both civil and criminal litiga-
tion. 

John Bailey graduated from West Virginia University’s College of 
Law in 1976, where he was a member of the West Virginia Law 
Review. He was admitted to the State Bar of West Virginia that 
same year, and clerked for 2 years thereafter with the Honorable 
Charles H. Haydon, II, who at that time was the U.S. District 
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Judge for both the Northern and Southern Districts of West Vir-
ginia. 

Mr. Bailey is extremely well-qualified to be confirmed as a Fed-
eral judge. He worked as an assistant prosecuting attorney in the 
mid-1980’s and he served as chairman of the Worker’s Compensa-
tion Appeals Board in West Virginia from 1985 to 1991. 

He sat on the Executive Council of the West Virginia Bar Asso-
ciation for 6 years, and was elected to be president of that associa-
tion in 1992. He was, thereafter, elected and he served as president 
of the West Virginia State Bar from 2003 to 2004. Before that, he 
served as vice president of the State Bar and as a member of the 
Bar’s Board of Governors. 

More recently, in fact, just last year he was also bestowed the 
honor of Fellow by the West Virginia Bar Foundation. In bestowing 
that honor upon Mr. Bailey, Tom Tinder, the executive director of 
the West Virginia Bar Association, stated that Mr. Bailey is a ‘‘true 
leader’’ of his community. 

John Preston Bailey has been a member of the Order of the Coif, 
the Order of the Barristers, a member of the Moot Court Board, the 
Ohio County Bar Association, the West Virginia Trial Lawyers As-
sociation, and the National Association of Criminal Defense Attor-
neys. 

I can attest to the fact that Mr. Bailey comes highly rec-
ommended by West Virginians of all stripes and varying legal view-
points. He is a smart, independent thinker. He is hardworking. He 
has had over 30 years’ of experience as a licensed attorney. 

As a result, he recognizes the solemn responsibility with which 
a Federal judge is charged. He must interpret impartially and with 
proper contemplation of, and respect for, the three—let me say that 
again, the three—separate branches of our government, provisions 
that have been approved by the Congress and signed into law by 
our President. 

Mr. Bailey has an excellent reputation and a keen intellect. 
Based on my understanding of Mr. Bailey’s character and impres-
sive credentials, I believe that he will make—yes, he will make—
a fine Federal judge. 

For all the reasons mentioned, I am pleased to introduce him to 
my colleagues today, and I urge them to support his nomination to 
be a U.S. District Court Judge for the Northern District of West 
Virginia. 

So, Mr. Chairman, I want to join our illustrious Congresswoman 
here, who does a fine job in her work. She is the lovely daughter 
of a former colleague of mine in the House of Representatives, and 
a man for whom I have a deep appreciation, the Honorable Arch 
Moore. 

So, I am proud to be here with you. Man, look at her smile. 
That’s enough to win the whole committee’s approval. 

[Laughter.] 
All right. Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you. Senator Byrd, we will also put a 

statement from your distinguished colleague, Senator Rockefeller, 
in with yours. 

Congresswoman, please feel free to go ahead. 
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PRESENTATION OF JOHN PRESTON BAILEY, NOMINEE TO BE 
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF WEST 
VIRGINIA BY HON. SHELLY MOORE CAPITO, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF WEST VIRGINIA 
Representative CAPITO. Thank you, Mr. Chairman. I appreciate 

the opportunity to testify in front of the committee, and it certainly 
is always a pleasure for me to be with our esteemed Senator, Sen-
ator Byrd. 

When you mentioned that everybody in West Virginia knows 
Senator Byrd, without question, and if they’re not sure, if they’re 
on a road or by a building, they know you, too, Senator Byrd, very, 
very well. 

Senator BYRD. Thank you. 
Representative CAPITO. He has a large imprint on our State. Cer-

tainly his words of approval and appreciation for John Bailey go a 
long way, I’m sure, for this committee in seeking approval for his 
nomination. 

But it’s a wonderful opportunity for me today to come in support 
of my friend John Bailey’s nomination to the U.S. District Court for 
the Northern District of West Virginia, which I don’t live in the 
Northern District, but I was born in the Northern District so I 
know lots of those areas. 

Mr. Chairman and members of the committee, I realize you have 
been evaluating Mr. Bailey’s experience, but I wanted to talk brief-
ly about something that I also believe is an important aspect of 
John, and that is his broad understanding of the District for which 
he is nominated to serve. 

You mentioned in your opening statement that West Virginia 
and Vermont have a lot of similarities. You sort of stole my little 
statement here. 

Chairman LEAHY. Sorry. 
Representative CAPITO. In that we all know one another and 

we’re very proud of our heritage and our West Virginia roots. John 
has very strong West Virginia roots and is well-known in his com-
munity for many reasons. So, I appreciate that, John. 

I’ve actually known John 30 years. I know it’s hard to believe by 
looking at either one of us we would know anybody 30 years, but 
we have. 

After he earned his Juris doctorate at West Virginia University, 
he has spent, as Senator Byrd said, 30 years practicing law in West 
Virginia, spending a great amount of time gaining experience and 
earning respect in the courtroom. 

In addition, I believe John has the very important attributes of 
intelligence, honesty, which I believe you will see in the answers 
to his questions, even-handedness, and a sprinkling of what I think 
is a much-needed attribute: a great sense of humor. 

John is active outside the courtroom as well, serving, as the Sen-
ator mentioned, a second time as president-elect of the West Vir-
ginia State Bar Association, and he has also been on the Associa-
tion’s Executive Committee and on the Board of Governors. 

As I am sure you are aware, the committee is aware, and the 
President is certainly aware, the U.S. District Court for the North-
ern District of West Virginia is currently short-handed due to the 
untimely death of the greatly respected Judge Craig Broadwater, 
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and also of the senior status recently acquired by the equally re-
spected Frederick Stamp, Jr. 

The President has made a wonderful choice in nominating John 
Bailey to this position. In light of these vacancies, in my belief, 
John Bailey is uniquely qualified. I ask that you look favorably 
upon his nomination and see to it that John Bailey can continue 
to serve the State of West Virginia. 

I thank you for your time. 
Chairman LEAHY. Thank you. I also appreciate the bipartisan 

support of him, and I appreciate both of you being here. As I men-
tioned, Senator Rockefeller is chairman of the Intelligence Com-
mittee so he has to preside over this closed meeting. 

I know you both have a million other things to do, so I thank you 
for coming out. I’ll try not to be too rough in your absence. 

Senator BYRD. Thank you, Mr. Chairman. Thank you, members 
of the committee. Thank you. 

Representative CAPITO. Thank you. Great to see you. 
Chairman LEAHY. Besides, I try to be nice to former prosecutors. 
If the three nominees would step forward, please, and raise your 

right hands. 
[Whereupon, the nominees were duly sworn.] 
Chairman LEAHY. Thank you. Please sit down. 
We’ve heard the introduction of Mr. Bailey. As I said, he has 

served as a prosecutor, now an attorney, in Wheeling, West Vir-
ginia. 

I would note on Mr. Wright, he’s been nominated to a seat in the 
U.S. District Court for the Central District of California, which is 
also a judicial emergency. I will put statements of both Senator 
Feinstein and Senator Boxer in the record. They’re also at the 
same briefing. 

But Judge Wright has been nominated after a distinguished 27-
year legal career; State trial judge, lawyer in the State government 
and private practice. He was born in Tuskegee, Alabama during 
the era of Jim Crow segregation. 

He overcame the barriers of formalized segregation and grad-
uated from California State University of Los Angeles, South-
western Law School, and ended up as a judge in the Superior 
Court of California, the county of Los Angeles, and assigned to the 
high-volume substance abuse court. Judge, when I looked at those 
statistics, ‘‘high volume’’ is an understatement, what goes before 
your court. 

He served for 3 years as a U.S. Marine on active duty. As the 
father of a Marine, I must note that. He served as a Los Angeles 
County sheriff’s deputy for 11 years before becoming a Deputy At-
torney General at the California Justice Department. He spent 22 
years in private practice with Wilson, Elser, Moskowitz, Adelman, 
& Dicker. So, I’m glad that he is here. 

And Mr. Wu has been nominated to serve on the U.S. District 
Court for the Central District of California. He has a 32-year legal 
career as a State trial judge, Assistant U.S. Attorney, private prac-
titioner, and academic. 

He has 10 years’ experience at the bench as a judge in the Los 
Angeles Superior Court and Los Angeles Municipal Court. He 
served as Assistant U.S. Attorney in the Civil Division, the U.S. 
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Attorney’s Office for the Central District of California, Assistant 
Chief of— private practice—I’m going over this somewhat in length 
because Senator Feinstein and Senator Boxer can’t be here—from 
the law firm of Lathem, Watkins, Los Angeles office, Lebeouf. How 
do you pronounce it? Lebeouf, Lamb, Libby & McCray. Professor of 
law at the University of Tennessee, and born in New York City. 

I might say, I’m glad to see all of you. Mr. Bailey, please don’t 
take this at all the wrong way. You come here with great creden-
tials. In coming from a State which has probably the lowest per-
centage of minorities in the country, I feel we have to, though, as 
a country make more of a step toward diversity on our courts. 

If confirmed, Judge Wright will become the 90th African-Amer-
ican judge currently on the Federal bench. If he is confirmed, 
Judge Wu will be only the ninth Asian-Pacific American judge of 
the Federal bench, and the sixth active judge. 

In the last 6 years, there’s been only 18 African-American judges 
nominated to the Federal bench, compared to 53 in the first 6 years 
President Clinton’s. Of 875 seats in the Federal Judiciary, only five 
active Asian-Pacific American judges. Only two nominated in the 
last 6 years, neither to a seat in the Federal Circuit Court. 

I think outstanding lawyers like Dean Harold Cole of Yale, Pro-
fessor Gudenlu of Boat Hall School of Law, attorneys Karen 
Marasacki, John Yang, Debra Yang. We have a lot. I just mention 
this as an area where, as a Nation, we have to do more. 

Obviously, the first thing we look for is the ability to be a judge. 
I have always—before I vote for anybody, and I’ve been voting for 
judicial nominees for 33 years now—I asked myself, if I were ap-
pearing before that judge, whether I was plaintiff, defendant, no 
matter what my case, would I be treated fairly? That’s what I 
want. In our confirmation hearings we hear a lot about stare deci-
sis, and this question is always asked. 

Mr. Bailey, how do you feel about that? Is this an iron-clad rule 
or does it depend upon the court? 

Mr. BAILEY. Mr. Chairman, I believe that stare decisis is a very 
important part of the legal system because it lends predictability 
to the law. And if the law is predictable, as it should be, then that 
leads to the resolution of disputes and also gives the people of this 
country an idea what standards and rules they are expected to live 
by. 

Chairman LEAHY. Before we go to the other two, I’ve made a—
after all these years here and conducting hundreds of these, I for-
got what I think is one of the most important things. 

Mr. Bailey, would you introduce any member of your family 
here? Because some day in the archives of the Bailey family, they’ll 
see their names on this official transcript. 

Mr. Bailey. 

STATEMENT OF JOHN PRESTON BAILEY, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF WEST VIR-
GINIA 

Mr. BAILEY. Thank you, Senator Leahy. Yes. With me today are 
my three children: my son, John P. Bailey, II, my son, Brian J. Bai-
ley, and my daughter, Jenna Bailey. 

[The biographical information of Mr. Bailey follows.]
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Chairman LEAHY. Thank you very much. 
Judge Wright, do you have any family members here? 

STATEMENT OF OTIS D. WRIGHT, II, NOMINEE TO BE DISTRICT 
JUDGE FOR THE CENTRAL DISTRICT OF CALIFORNIA 

Judge WRIGHT. No, Mr. Chairman, I do not. 
[The biographical information of Judge Wright follows.]
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Chairman LEAHY. And Judge Wu? 

STATEMENT OF GEORGE H. WU, NOMINEE TO BE DISTRICT 
JUDGE FOR THE CENTRAL DISTRICT OF CALIFORNIA 

Judge WU. No, I do not, Senator. 
[The biographical information of Judge Wu follows.]
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Chairman LEAHY. We had moved this so expeditiously, I think a 
lot of you didn’t have a chance to do anything. Mr. Bailey can drive 
here. The rest of you had a little bit of a trip to make. 

Judge Wright, let me ask you the same question. If you’re going 
to District Court, how strongly do you feel about stare decisis? 

Judge WRIGHT. Thank you, Mr. Chairman. Like Mr. Bailey, I 
agree with his comments. I feel very strongly about it. There’s only 
one court that doesn’t have to follow it. 

As Mr. Bailey says, it gives uniformity and predictability. It may 
actually keep matters out of the courts because if people have some 
guidance as to how the law would resolve their dispute, they’re 
able to resolve those disputes without legal recourse. But it abso-
lutely gives all of us guidance and I strongly believe in that doc-
trine. 

Chairman LEAHY. In your case, your controlling courts would be 
either the Ninth Circuit or the Supreme Court itself? 

Judge WRIGHT. That’s correct, sir. 
Chairman LEAHY. Thank you. 
And Judge Wu, how do you feel? 
Judge WU. I feel the same way, thank you, Senator, as my col-

league, Judge Wright, and also Mr. Bailey. I really don’t think I 
have anything else to add. 

Chairman LEAHY. This may sound like a non-legal question, but 
I’ve heard this by other chairman of this committee, Senator Thur-
mond did, others did, and spoke about the fact that if you’re a Dis-
trict Judge, this is a lifetime appointment unless you get appointed 
to some other court. 

In a way, you don’t have to be nice to anybody, but I would hope 
that that’s not the attitude you might feel. You’ve all had litigation 
experience. You’ve all had people before you. You’ve all heard the 
words within the Bar that speak about Judge So and So, and they 
say, boy, he’s just not very good to the litigants before him. 

I believe in a judge, of course, having control of his court. But 
let me just ask you, Mr. Bailey. You’ve been in a lot of courts. 
You’ve seen good judges—and I’m not asking you for names, but 
you’ve seen good judges—and you’ve seen some that you probably 
wish you didn’t have to appear before. What do you feel a judge 
should be like? What’s the impression a litigation should get? 

Mr. BAILEY. Mr. Chairman, I think that when a lawyer goes to 
the courtroom, he or she has already a great amount of stress as 
to whether he or she is going to do a good job for the client. 

That person should not also have the stress of wondering wheth-
er he’s going to be treated with respect or stress over whether he 
or she is going to get chastised for something unfairly. I think very 
strongly that the courts should be a place where you are heard, 
here people behave in an extremely civilized and professional man-
ner. If confirmed, I will see that that occurs in my courtroom. 

Chairman LEAHY. And Judge Wright, you’ve certainly had occa-
sion to think about this in your own life as a judge. How do you 
feel on the issue of how people should be treated before they come 
before the court? 

Judge WRIGHT. Yes, sir. Of course, you prefaced your question 
with ‘‘this is not a legal question’’, but I think it’s an extremely ap-
propriate question. There may be a place for arrogance. I’m not 
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sure what that place would be, but I am sure that it is not on the 
bench. 

The courts do not belong to us. We are holding a public trust. 
The courts belong to the people. They need to be made to feel wel-
come, that this is a place for resolution of their disputes as opposed 
to any alternatives. 

Our job is to administer the law fairly and impartially. It is not 
our place to assume a sense of power which we do not possess, a 
sense of superiority which we simply do not have. We are admin-
istering a public service. If, as I’m sure my two colleagues agree, 
you really love the institutions the way we do, you would not dis-
credit it. 

Chairman LEAHY. And Judge Wu? 
Judge WU. Thank you, Senator. It’s a little hard to be last, be-

cause everything I would like to say has usually already been said. 
But the only thing I would like— 

Chairman LEAHY. That’s never stopped Senators, you know. 
[Laughter.] 
I’ll tell you, we have an expression: just because everything has 

been said doesn’t mean everybody’s said it. 
Judge WU. Thank you. But at this point I’m not a Senator, so 

I would just simply like to add one point. There’s always a cardinal 
rule, that you should treat others the way you’d like to be treated 
yourself. I think that is a cardinal rule that will stand in good 
stead for anyone who is a Federal District Court judge. Other than 
that, I would just simply agree with my colleague, Otis Wright, and 
also Mr. Bailey. 

Chairman LEAHY. You know, this is somewhat of an abstract 
question, but back in 1938 the Supreme Court— and I’m not trying 
to see who knows most cases, and I’d forgotten myself until some-
body brought it out to me—United States v. Caroleen Products. 

That’s a question of the responsibility of courts to protect the 
constitutional rights of individuals, especially the less powerful, 
and especially where the political system has not policed itself. 

There’s a footnote in there where they said, ‘‘Legislation which 
restricts those political processes which can ordinarily be expected 
to bring about repeal of undesirable legislation is to be subjected 
to more exacting judicial scrutiny under the general prohibitions of 
the 14th Amendment than most other types of legislation.’’ 

Judge Wright, do you agree with that, that the courts have—if 
you’re talking about constitutional rights of individuals, especially 
the less powerful, where their rights have not been maintained by 
the political system, does the court have a stronger duty to look 
carefully at what’s being done? 

Judge WRIGHT. Yes, Senator. The conduct which you describe, or 
which is described in that footnote, runs afoul of the constitutional 
protections. And, yes, it would be the duty of the court to correct 
that wrong. 

Chairman LEAHY. Judge Wu? 
Judge WU. I agree that it would be the duty of the courts to cor-

rect that law, but obviously to overturn an enactment by the legis-
lative body is a decision which must be taken reluctantly, and only 
if there are no other alternatives. 
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And so there’s always a presumption of the constitutionality of 
an enactment by the legislative body, so obviously that would have 
to be honored before one could take the tremendous step of over-
turning legislation. 

Chairman LEAHY. And Mr. Bailey? 
Mr. BAILEY. Again, I am last, or this time I am last, and I agree 

with what my cohorts have said. A statute should only be reluc-
tantly overruled as a point of last resort. But if that statute is 
abridging the constitutional rights of those who cannot help them-
selves, there probably is a little lower hurdle than there is in the 
typical review of a statute. 

Chairman LEAHY. Thank you. 
You probably thought, when you filled out your questionnaire for 

this, that you’re going to need a lifetime appointment just to get 
through all the questions and all. But they are helpful to the mem-
bers of the committee. 

Perhaps the fact that we don’t have members in here hitting you 
with a lot of questions, that they felt pretty good about those. It 
makes our job easier. So unless any one of you has anything fur-
ther to say, I’m going to recess this hearing, leave the record open 
long enough for people to ask questions. 

[No response.] 
No? 
You are wise. Thank you. We stand in recess. 
[Whereupon, at 3:15 p.m. the committee was recessed.] 
[Submissions for the record follow.]
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NOMINATIONS OF HALIL SULEYMAN 
OZERDEN, NOMINEE TO BE DISTRICT 
JUDGE FOR THE SOUTHERN DISTRICT OF 
MISSISSIPPI; BENJAMIN HALE SETTLE, 
NOMINEE TO BE DISTRICT JUDGE FOR THE 
WESTERN DISTRICT OF WASHINGTON; AND 
FREDERICK J. KAPALA, NOMINEE TO BE 
DISTRICT JUDGE FOR THE NORTHERN DIS-
TRICT OF ILLINOIS 

TUESDAY, MARCH 13, 2007

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC 
The Committee met, Pursuant to notice, at 10:07 a.m., in room 

226, Dirksen Senate Office Building, Hon. Richard J. Durbin, pre-
siding. 

OPENING STATEMENT OF HON. RICHARD J. DURBIN, A U.S. 
SENATOR FROM THE STATE OF ILLINOIS 

Senator DURBIN. Good morning. This meeting of the Senate Judi-
ciary Committee will come to order. 

It is my pleasure to chair this hearing featuring three nominees 
for appointments to the Federal judiciary. I am proud that one of 
these nominees comes from my home State of Illinois, Judge Fred-
erick Kapala of Rockford. He has been nominated to fill a seat on 
the U.S. District Court in the Northern District of Illinois. 

The other two nominees who are here today are Benjamin Settle, 
I just met, who has been nominated for a District Court seat in the 
Western District of Washington; and Halil Ozerden—I hope I pro-
nounced that correctly—who has been nominated for a District 
Court seat in the Southern District of Mississippi. 

Mr. Settle and Mr. Ozerden have been nominated to fill vacan-
cies that have been deemed by the U.S. courts to be judicial emer-
gency districts. These are districts in which the number of cases 
filed per judge is very high, so it is important to fill these vacancies 
quickly. 

Judge Kapala has been nominated to fill a vacancy in Rockford. 
It’s the only judgeship in that city; it’s been vacant since January. 
I want to thank Chairman Leahy for giving Judge Kapala and the 
other nominees swift consideration this year. 
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All three of today’s nominees have the support of their home 
State Senators, but, due to scheduling conflicts, not all of the home 
State Senators could make it to our hearing. We are happy to have 
the Senators from Mississippi here to introduce the Mississippi 
nominee, Mr. Ozerden. 

The Senate has already confirmed 10 judges in the 110th Con-
gress and we have reported 15 judicial nominations out of com-
mittee. In total, we have confirmed 268 Article 3 judges under 
President Bush. It is a good track record. 

I call, now, on Senators Lott and Cochran for opening remarks. 
By virtue of seniority or first arrival, Senator Cochran. 

PRESENTATION OF HALIL SULEYMAN OZERDEN, NOMINEE TO 
BE DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF MIS-
SISSIPPI, BY HON. THAD COCHRAN, A U.S. SENATOR FROM 
THE STATE OF MISSISSIPPI 

Senator COCHRAN. Mr. Chairman, thank you very much for con-
vening the hearing. I am very pleased to be here this morning with 
my colleague, Senator Lott, to introduce Sul Ozerden—Halil 
Suleyman Ozerden, but to his acquaintances and friends down in 
Mississippi he’s just ‘‘Sul’’—to recommend him for confirmation as 
a U.S. District Court judge for the Southern District of Mississippi. 

Sul is very well qualified because of his education and experience 
to serve as a Federal judge. He is a highly respected lawyer with 
a keen sense of fairness. He will reflect great credit on the Federal 
judiciary, and our State. 

Accompanying him today at the hearing are members of his fam-
ily: his wife, Denise; his mother, Candace; and his aunt, Cordelia 
Green. Sul and Denise’s children, Vivian and Harty, ages 3 and 1, 
remained on the Gulf Coast to take care of things down there. 

[Laughter.] 
His law partner, Cy Faneca, and his wife, Georgia Anne Faneca, 

are also here today. 
Sul graduated magna cum laude in 1989 from the Georgetown 

University School of Foreign Service, where he was a member of 
Phi Beta Kappa. After graduating from Georgetown, he attended 
the U.S. Navy flight school in Pensacola, Florida and served for 5 
years as a Naval officer. 

He served as a bombardier and navigator aboard the A- 6E ‘‘In-
truder’’ aircraft, and was awarded the Navy commendation medal 
for missions flown over Iraq during Operation Restore Hope in 
1992 and 1993. 

He also completed a 6-month deployment to the Western Pacific, 
and another to the Persian Gulf about the aircraft carrier U.S. 
Kitty Hawk from 1992 to 1994. 

After his service in the Navy, he returned to college. He grad-
uated from the Stanford University School of Law, where he was 
an associate editor of the Stanford Law Review. 

Sul then served as a law clerk in the Eastern District of Lou-
isiana, the Federal court there, to the Honorable Eldon E. Fallon, 
U.S. District Court judge. 

He then returned to the Mississippi Gulf Coast and joined the 
law firm of Dukes, Dukes, Keating & Faneca, a highly respected 
firm in our State. Because of the cross-jurisdiction nature of law 
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practice on the Mississippi Gulf Coast, Sul became licensed not 
only to practice in Mississippi, but also in Alabama, Florida, and 
Louisiana. 

He has practiced in State and Federal courts throughout the 
southeastern United States. He has routinely served as lead coun-
sel on a wide range of complex cases, including general civil de-
fense litigation, civil rights, and representation of local government 
entities. 

Sul is ranked by his fellow lawyers at the highest level of profes-
sional excellence. In addition to his legal practice, Sul has consist-
ently given his time and donated his abilities to the legal profes-
sion and to his community. 

He is a mentor to students at Gulfport High School, where he 
graduated. He serves as president and is a board member of the 
Gulfport Chamber of Commerce. He has served as president of the 
Harrison County Young Lawyers Association. He is a graduate of 
the Leadership Gulf Coast and was recognized as one of South Mis-
sissippi’s Top 40 Business Leaders Under 40 years of age. 

Mr. Chairman, I am very pleased to recommend, without quali-
fication, and sincerely, Sul Ozerden and recommend his approval 
and confirmation as a U.S. District Court judge. Thank you. 

[The prepared statement of Senator Cochran appears as a sub-
mission for the record.] 

Senator DURBIN. Thank you very much, Senator Cochran. 
Senator Lott? 

PRESENTATION OF HALIL SULEYMAN OZERDE, NOMINEE TO 
BE DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF MIS-
SISSIPPI, BY HON. TRENT LOTT, A U.S. SENATOR FROM THE 
STATE OF MISSISSIPPI 

Senator LOTT. Thank you, Senator Durbin. I ask consent that my 
statement be put in the record as if delivered. 

Senator DURBIN. Without objection. 
[The prepared statement of Senator Lott appears as a submission 

for the record.] 
Senator LOTT. I cannot add a whole lot more to his qualifications 

than what my distinguished senior Senator from Mississippi, Sen-
ator Cochran, has already provided. But I just want to congratulate 
the other nominees today. Thank you, Senator Durbin, for being 
here for this hearing. 

I want to say that I am really honored and quite pleased to be 
here to support the nomination of Sul Ozerden to be a Federal Dis-
trict judge for the Southern District of Mississippi. I am very 
pleased that his mother is here, and his wife, Denise, and his sen-
ior law partner, Cy Faneca. 

Senator Cochran has already referred to Cy Faneca. He and I 
were classmates at the University of Mississippi in the late 1950’s 
and 1960’s; we go back a long way. He is one of the most respected 
citizens that we have on the Gulf Coast. 

And partially through his pointing out to me what an out-
standing young man Sul Ozerden is, that I started watching him 
several years ago to just observe his progress in the community 
and in the practice of law. It is especially poignant, too, that his 
mother, Candace, is here; his father passed away last year. 
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I had a personal relationship with his father, too. I cast a some-
what unpopular vote back in the mid-1970’s and Dr. Ozerden 
showed up at my office to advise me that, while it was an unpopu-
lar vote, he supported it and he appreciated it. 

I never will forget it, because usually you don’t have that hap-
pen, that somebody would show up in your office and say, you cast 
a tough vote and I want you to know I do appreciate it. So I always 
followed him in the community after that. 

And then to see Sul, a second-generation American, be able to 
achieve such great heights in everything he’s done in his life, it 
makes it particularly special that he’s here today as a nomination 
for the Federal judiciary. 

Sul has done an outstanding job in everything he’s done in his 
life. He’s always reached the greatest heights academically and in 
the military and in his professional and his private life. He’s been 
exemplary, graduating, as Senator Cochran pointed out, as salu-
tatorian from Gulfport High School, which is a large high school, 
going to Georgetown University School of Foreign Service on a 
Naval ROTC scholarship. 

I must admit, maybe Senator Cochran has a special feeling for 
him on that basis alone, since he was a Naval ROTC scholar him-
self at the University of Mississippi in the 1950’s. He graduated 
from Georgetown magna cum laude and Phi Beta Kappa in 1989. 

He served 6 years on active duty, where he was an A–6E ‘‘In-
truder’’ bombardier and navigator. He was awarded the Naval com-
mendation medal for missions that he flew over Iraq during Oper-
ation Southern Watch in Somalia during Operation Restore Hope. 

He went to Stanford Law School, where, as Senator Cochran 
noted, he was on the Law Review. He clerked for a Federal judge. 
He is with one of the most outstanding firms on the Gulf Coast, 
Dukes, Dukes, Keating and Faneca. 

They have a varied practice: civil defense litigation, local law en-
forcement representation, representing government entities, com-
mercial transactions and litigation. Cy has made sure that Sul had 
a variety of experience there in that law firm. 

But, also, Sul has been involved in the community. As you know, 
Senator Durbin, this is the area that got hammered by Hurricane 
Katrina. We all have a heightened awareness and appreciation now 
for professional men and women and business men and women, 
and volunteers that have really pitched in and helped the commu-
nity, helped everybody to try to recover. It is a long process, but 
Sul and his family have been right there in the middle of it. 

He has also been a very active participant in his church. He 
serves on the building committee, and that is an extremely impor-
tant position because the church was devastated by Hurricane 
Katrina. 

I am convinced that this young man will be a credit to the Fed-
eral judiciary, to all of us that serve in Congress when we confirm 
his nomination, and it is a great honor and a pleasure for me to 
be here to be here to support his nomination here today. 

Thank you. 
Senator DURBIN. I want to thank Senator Lott and Senator Coch-

ran. They both noted that the nominee has achieved the status of 
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Phi Beta Kappa. A friend of mine, Gene Callahan in Illinois, said 
he only missed Phi Beta Kappa by two grades: A and B. 

[Laughter.] 
Others have done much better. Thank you both for your intro-

duction of the nominee this morning. 
If I could ask the nominees to please come to the witness table 

for the oath. If you would all remain standing for just a moment 
here. If you would please raise your right hand. 

[Whereupon, the witnesses were duly sworn.] 
Senator DURBIN. Let the record reflect that all three responded 

in the affirmative. You may be seated. 
Mr. Ozerden has had a very kind introduction by his two State 

Senators. I would like to, by way of introduction, say a word or two 
about the other two nominees. 

First, the nominee, Benjamin Settle. Thank you for being here. 
The Senators from Washington are unable to attend the hearing, 
but I would like to briefly introduce you on their behalf. 

Benjamin Settle is from Olympia, Washington and works at the 
law firm of Settle and Johnson in Shelton, Washington. He’s had 
a distinguished 35-year legal career. He’s done it all. You’ve served 
as a prosecutor, criminal defense lawyer, family law attorney, and 
corporate general counsel. 

Mr. Settle served in active and reserve duty in the U.S. Army 
from 1969 until 1982, including a stint as Captain in the Judge Ad-
vocate General Corps. I am pleased to see that Mr. Settle has given 
pro bono legal services over the years to several nonprofit organiza-
tions committed to helping low-income people and the develop-
mentally disabled. 

Mr. Settle is married to a teacher, and they have one child who 
is a junior in college. After I introduce all three of you, I am going 
to ask you to introduce your families before you say a few words. 

Our third nominee is one I have come to know, and enjoys a 
great reputation in my State. Judge Frederick Kapala is supported 
not only by myself, but also Senator Obama. 

Judge Kapala has served with distinction as a State Court judge 
in Illinois for the past quarter-century, from 1982 to 2001, a Circuit 
Court judge in Rockford, serving over the years as presiding judge 
of the Criminal Division in the Juvenile Court. 

In 2001, he was elevated to the Illinois Appellate Court and he 
has served on that court, the second-highest State court in Illinois, 
for the past 6 years. 

Before he donned his judicial robes in 1982, Judge Kapala 
worked in private practice, served as a Special Assistant Attorney 
General in the Illinois Attorney General’s Office prosecuting con-
sumer fraud complaints. His first job out of law school was working 
as a prosecutor in the Winnebago County, Illinois State’s Attorney’s 
Office in 1976. 

At that time, the Winnebago County State’s Attorney was Philip 
Reinhard, who went on to become a Federal judge. Judge Kapala 
is following in the same footsteps 30 years later; it is Judge 
Reinhard’s judgeship that Judge Kapala has been nominated to fill. 

Judge Kapala served in the U.S. Army, both on active and re-
serve duty, from 1970 to 1980, attaining the rank of captain. He 
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graduated from the University of Illinois Law School, and 
undergrad at Marquette University. 

He and his wife have two daughters. Judge Kapala will have a 
chance to introduce his family in a few minutes. He has been an 
outstanding citizen in the Rockford, Illinois community, an active 
member of two dozen different community groups and legal organi-
zations, and is a community leader in many organizations that help 
at-risk children, the mentally ill, and people dealing with alco-
holism. 

He recently received a unanimous rating of ‘‘Well Qualified’’ by 
the American Bar Association, the highest rating a Federal judicial 
nominee can receive. In a 2006 poll taken by the Winnebago Coun-
ty Bar Association, 99 percent of those lawyers surveyed gave 
Judge Kapala a positive recommendation. That is nothing short of 
a miracle, that 99 percent of lawyers could agree on anything. 

[Laughter.] 
These are all qualities crucial for a judge to have, and Judge 

Kapala’s near-perfect score suggests he has what it takes to be fair 
and impartial. I had a chance to sit down and meet with him re-
cently. 

Judge James Holderman, Chief Judge of the Northern District, 
called our office last week and said Judge Kapala is ‘‘a great judge 
and an excellent choice for the U.S. District Court vacancy.’’ That 
is high praise from a top Federal District Court judge in our State. 

I commend Congressman Dennis Hastert, our leading senior Re-
publican in the House of Representatives, for recommending his 
nomination. It is the latest example of a successful bipartisan ap-
proach that we have encouraged in Illinois. 

Finally, I want to note again that Judge Kapala has been nomi-
nated to fill the sole Federal judgeship in Rockford. This judgeship 
has been vacant since January, when Judge Reinhard took senior 
status. It is important to fill this seat as quickly as possible. 

Let me call on the nominees at this point, each one, to say a few 
words of opening remarks and introduce their families. 

Mr. Ozerden, if you would kick off. 

STATEMENT OF HALIL SULEYMAN OZERDEN, NOMINEE TO BE 
DISTRICT JUDGE OR THE SOUTHERN DISTRICT OF MIS-
SISSIPPI 

Mr. OZERDEN. Thank you, Senator. I would simply like to thank 
the President for the nomination, thank the Chairman and the 
Committee for holding this hearing, thank Senator Cochran and 
Senator Lott for their support, and also thank my family for their 
support. 

Here today I have my wife, Denise Dunaway Ozerden of Gulf-
port; my mother, Candace Ozerden of Gulfport; my aunt, Cordelia 
Green of Richmond, Virginia; and my law partner, Cy Faneca, and 
his wife Georgia Anne Faneca. 

Senator DURBIN. Great. Glad to have you all here today. If you 
would like to go ahead and make an opening remark, then we will 
go to the other nominees for the same opportunity. 

Mr. OZERDEN. I have no other statement at this time. Thank you, 
Senator. 

[The biographical information of Mr. Ozerden follows.]
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Senator DURBIN. All right. 
Mr. Settle? 

STATEMENT OF BENJAMIN HALE SETTLE, NOMINEE TO BE 
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF WASH-
INGTON 

Mr. SETTLE. Thank you, Mr. Chairman. Thank you for holding 
this hearing. I, too, thank my two Senators from my State for sup-
porting me. Of course, I thank President Bush for his confidence 
shown in me by nominating me to this position. 

I would like to introduce my wife, Lynn. And perhaps—they’re 
back there—they can raise their hand so, Mr. Chairman, you can 
see who they are. My wife, Lynn; my brother-in-law, Colonel Chuck 
Allen. He came down from Carlisle. He is a teacher at the War Col-
lege. 

Gary Burleson is here. He is the Mason County prosecutor. He’s 
known me since he was six, and I told him that I was glad that 
I was up here speaking about me and not himself, since he knows 
many stories that I would just as soon not have on the record. 

[Laughter.] 
Then we also have here other friends from Mason County that 

have come out here: Kenan Butler is here, a long-time friend of the 
family; Wyla Wood and Joel Meyer, from a public utility. There is 
the American Public Power Association meeting this week, so fortu-
nately they could attend, as well as Commissioner Jack Janda, for 
coming from the public utility district there in Mason County. So, 
I am grateful that they were all able to attend today. 

Senator DURBIN. Mason County is well represented. 
Mr. SETTLE. Yes. Thank you. 
[The biographical information of Mr. Settle follows.]
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184

Senator DURBIN. Judge Kapala? 

STATEMENT OF FREDERICK J. KAPALA, NOMINEE TO BE 
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF ILLINOIS 

Judge KAPALA. Thank you, Mr. Chairman. I appreciate those 
kind words. I will do my utmost to live up to them. I thank you 
for chairing this hearing. I thank you for your support, and that 
of Senator Obama. I certainly thank Senators Lott and Cochran for 
appearing here this morning, and certainly to the President for 
nominating me. 

With your permission, I’d like to acknowledge the people that are 
with me here today. 

Senator DURBIN. Yes. 
Judge KAPALA. I have my wife, Jill; my daughters, Candy and 

Katie; Katie’s friend, Dylan Whitcher; and my very dear friend, 
Mike Dunn, and his son Peter. I’m thankful that they’re here with 
me today to support me, and I waive any further opening state-
ment. 

[The biographical information of Judge Kapala follows.]
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Senator DURBIN. Thank you. 
I’m going to ask a few general questions and address them to all 

three, and you can each respond. 
Judge Kapala, let me start with you because this is a lifetime ap-

pointment and there is a fear on this side of the table, and a fear 
among lawyers, that once receiving a lifetime appointment, it will 
go to the head of a judge and they will become imperial in their 
courtrooms and lose the humility which we like to think is part of 
life, and part of good service. 

Tell me about your experience as a lawyer, practicing lawyer, 
with judges—you do not have to name names—and your views 
about this concern of the judiciary. 

Judge KAPALA. Mr. Chairman, many times I hear judges talk 
about the courtroom to which they’re assigned as ‘‘my courtroom’’. 
I’ve done it from time to time. But I think that’s a misnomer. No 
judge owns a courtroom. The courtroom is owned by the people in 
the well of the court, and it’s there to resolve their legal controver-
sies. 

I like to think of the courtroom as a place where I have the privi-
lege to work. I know in the past, one other nominee who sat in this 
room mentioned that a person will remember being mistreated long 
after that person will remember who won or lost the case. I think 
that is a very important comment to take to heart, and I subscribe 
to it. 

Senator DURBIN. Mr. Settle? 
Mr. SETTLE. Thank you, Mr. Chairman. 
I think that’s a very important quality for a judge to have, is a 

proper measure of humility. The courtroom setting can be a very 
tense environment. I think that the litigants particularly -the law-
yers are more accustomed to it, but even the lawyers deserve cour-
tesy for the court—this is a foreign environment for them. 

I think that a good judge will work hard to put those litigants 
and witnesses at ease when they’re in that courtroom. I think that 
that’s a quality that should never change in a Federal court judge. 

Senator DURBIN. Mr. Ozerden? 
Mr. OZERDEN. Thank you, Mr. Chairman. The service of a judge 

is something I look at as a public service, as a judge as a public 
servant. My belief is that it’s critical that judges treat all lawyers 
and litigants with courtesy and respect, because for the vast major-
ity of lawyers and litigants, the only contact they will have with 
the Federal judicial system is at the District Court level. If they’re 
not treated fairly, it undermines confidence in the system overall. 

Senator DURBIN. The other general question I’d like to ask before 
a few specifics, we like to believe, those of us who have practiced 
law, or lawyers, that this system of justice is balanced and fair. 
Yet, we know that many times in the courtroom there are Davids 
and Goliaths. 

Many times there will be parties before you in civil and criminal 
cases who don’t have the resources that others have. In that cir-
cumstance, it is a real test for the court to view both fairly and 
honestly and to treat them that way. 

I’d like to know what, in your life’s experience, would give a per-
son standing before you who is poor, has modest representation, 
what they believe is a good claim or a good defense, and wants to 
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know if that judge sitting up on that bench could even identify with 
their life, what would you say, Mr. Ozerden? 

Mr. OZERDEN. Mr. Chairman, first of all, I would say that being 
impartial and fair to all parties is critical. It goes back again to the 
question of the public having confidence in the judicial system. I 
people don’t feel that judges and courts are fair and impartial, it 
undermines our entire system. 

From my own perspective, my father was an immigrant. He came 
to this country with one suitcase and $100 in his pocket. When we 
were a young family growing up, we struggled financially a great 
deal. I remember what that’s like. 

Also, I think my service in the Navy is very important also, be-
cause the Navy is an extremely diverse environment. You have 
people of all ethnic backgrounds, all economic backgrounds. 

So, I’ve had a lot of experience in the Navy dealing with people 
who were very, very different from me, and I think that’s going to 
really help me learn to understand where they’re coming from. 

Senator DURBIN. Mr. Settle, you’ve been a criminal prosecutor 
and a defense lawyer. You’ve probably seen some of the people I’ve 
just described in the courtroom. Tell me about your experience and 
what kind of confidence it may give to that defendant who may feel 
that this judge is totally removed from my life experience. 

Mr. SETTLE. Mr. Chairman, I did serve as a criminal defense 
lawyer in the Army Judge Advocate General’s Corps, and I served 
many soldiers from various socioeconomic backgrounds. That 
taught me much about life generally and the circumstances in 
which they grew up. It definitely required paying attention to those 
things. 

When we say the Pledge of Allegiance, we say ‘‘justice for all’’. 
I think it’s one of the real challenges of our court system to recog-
nize that ‘‘justice for all’’ is a difficult goal to meet, understanding 
that different individuals who will come before a court have dif-
ferent resources. 

That is something I think that a Federal judge very much must 
keep in mind, is that though it is equal justice for all, it is not 
equal resources for all, and that that’s part of the court’s responsi-
bility. 

Senator DURBIN. Judge Kapala? 
Judge KAPALA. Mr. Chairman, I know what it’s like to live eco-

nomically disadvantaged. When I was born, my parents lived in a 
garage that had been converted into an apartment. From there, we 
moved to a four-room house—not four bedrooms, four rooms—and 
five of us lived there; my mom, my dad, myself, my brother, my sis-
ter, and my dad’s father, who had some health problems, and we 
cared for him to make sure that he would be all right. My brother 
and I shared a bed. 

I know what it’s like to buy clothes a couple sizes too large so 
you can grow into them. I know what it’s like to go to a penny 
candy store and not have a penny in your pocket. Our house had 
a flat tin roof, no garage, no basement. I expect that the people in 
my neighborhood would receive the same treatment before the law 
that anyone would receive. 
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Canon 63 of the Illinois Code of Judicial Ethics requires judges 
to not manifest, by word or deed, any bias or prejudice based upon 
socioeconomic status, and I will scrupulously adhere to that canon. 

Senator DURBIN. I’d like to ask some specific questions, if I could. 
Judge Kapala, I’ll stay with you for a moment. First, let me preface 
these remarks by saying I know that, in the course of a political 
campaign, all of us have said things which may go to an extreme 
and, as we reflect on them later, have a different view. 

I’d like to refer to one of your campaign statements in 1994, 
where your slogan was ‘‘A Tough Judge for Tough Times’’. And you 
said in an interview that year that you had been given the nick-
name ‘‘Maximum Fred’’ because you were a local prosecutor early 
in your career who often sought maximum sentences for criminal 
defendants. 

Can you tell me now, from the perspective of time and as you re-
flect on it and in your new role, whether that is something that you 
would like to be known as when it comes to your Federal judicial 
post? 

Judge KAPALA. Thank you, Mr. Chairman, for that question. 
When I made that statement, I was a prosecutor. Every job I’ve 
ever had in my life has received my full commitment, my full devo-
tion. Sometimes as a prosecutor you have cases before you that re-
quire the maximum sentence. 

It’s a sad fact of our world that there are some people who are 
heartless people, who receive enjoyment from inflicting pain and 
suffering on others. And to those people, I think the law should 
treat harshly. 

But I understand that we shouldn’t view everyone through the 
same lens. There are people who are not heartless. There are peo-
ple who are good, decent people that have made a mistake. There 
are people who are afflicted with different challenges in their life 
and they need to be treated differently. 

As a Federal District judge, if I am fortunate enough to be con-
firmed, I have the benefit of sentencing guidelines. I know that the 
Supreme Court has said they are advisory now instead of manda-
tory, but I will pay strict deference to those guidelines. You can be 
assured, sir, that I will tailor my sentences and my approach to the 
law based upon the characteristics of the cases that come before 
me. 

Senator DURBIN. You’ve been a judge for 25 years. What’s the 
toughest decision you’ve ever had to make as a judge? 

Judge KAPALA. For three of those years I was the presiding judge 
of our Juvenile Court. One of the toughest rulings that I’ve had to 
make was to terminate a person’s parental rights. To that person, 
it’s just as if that child had died because they’ll never see that child 
again, they’ll never watch them grow up, watch them go to school, 
see them get married, have grandchildren. That is a heart-wrench-
ing decision. 

But the other side of that coin is, sometimes, even after you’ve 
taken a parent or a child out of the home, through counseling, hard 
work, and education you can restore a parent to fitness. 

And although it’s been one of the hardest decisions in my career 
to terminate a parent’s parental rights, there are few decisions that 
are more gratifying than to be able to give a child his or her parent 
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back to them. So, I’ve gone to both extremes as a presiding justice 
of the Juvenile Court. 

Senator DURBIN. Mr. Settle, in your questionnaire submitted to 
the Judiciary Committee you said that 98 percent of your practice 
has been in the State court and a small percentage, 2 percent, be-
fore the Federal court. Tell me about the learning curve as you 
seek a spot here on the Federal judiciary. 

Mr. SETTLE. There will be a learning curve, Mr. Chairman, there 
is no question about that. But I don’t come without understanding 
and knowing the Federal rules of evidence and the Federal rules 
of procedure. 

Those were the rules that we were to follow, and did follow, 
when I was in the Army in the Judge Advocate General’s Corps. 
The State of Washington has adopted both those two uniform Fed-
eral rules of both evidence and procedure. 

And, of course, I spent about two-thirds of my career as a liti-
gator in State court, spending lots of time in litigation, working 
with those rules. So, I think that though it’s going to be a new en-
vironment for me, and I surely intend to work hard to get up to 
speed with the uniqueness of the Federal court as opposed to State 
court, I believe that all of that background and experience will 
serve me well, if I am confirmed. 

Senator DURBIN. I would like to ask you about a question which 
haunts us all, and it’s not directed to you personally. But I think 
when we talk about justice in our country, we have to be sensitive 
to the fact that race is an issue and that many people of color be-
lieve that the system is stacked against them. 

They see disproportionate numbers of their brothers and sisters 
who were arrested, prosecuted, and incarcerated. I think they feel 
that the system just is not fair when it comes to the question of 
race. What has been your life experience in dealing with racial 
issues before the courts? 

Mr. SETTLE. Mr. Chairman, I alluded earlier to my experience in 
the Judge Advocate General’s Corps, and I think that that was the 
first opportunity that I really got to be in a position to understand 
someone who came from a different background and a different cir-
cumstance than I did. It was an education. 

I don’t know how to explain, other than to say that in any court-
room, if I were to be confirmed as judge, I would think it extremely 
important to treat every litigant, regardless of their race, with a 
great deal of respect and be able to convey that to everyone in that 
situation. 

When I was a criminal defense lawyer, I worked hard to get to 
know my client. I might spend the first session finding out about 
the facts underlying the alleged charge and I would go back to the 
stockade, or if my client was not incarcerated pending trial I would 
have that person come in, and get to know them. 

Will Rogers said, ‘‘I never met a man I didn’t like’’, and I found 
that that was the case also with criminal defendants. They are peo-
ple just like you and me. Sometimes, especially on a first offense, 
it’s very important that that experience of that individual, that 
they go away believing in their system and in the whole criminal 
justice process. 
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Senator DURBIN. Mr. Ozerden, in your questionnaire you indi-
cated that 99 percent of your legal practice has been civil, a very 
small percentage criminal. In the Federal judiciary, about 1 out of 
4 cases that you will face will be criminal in nature. How are you 
going to deal with that learning curve? 

Mr. OZERDEN. Thank you, Mr. Chairman. Throughout my career, 
although my civil practice has been the vast majority of my prac-
tice, I have had some criminal exposure so I think that that will 
help me. I also had some experience as a Federal judicial law clerk 
at the District court level, where I saw criminal cases and assisted 
with the judge trying those cases. 

So, I have had some exposure with the criminal system. I think 
that that’s going to be a foundation I can build from. The docket 
in the Southern District of Mississippi, where I will be working, is 
predominantly civil. 

But I think, with the experience I have had throughout my prac-
tice and the resources I’ll have through the Administrative Office 
of Courts and other judges, if I’m confirmed, will assist me in mak-
ing that transition. 

Senator DURBIN. Mr. Ozerden, I’m a little older than you are. In 
my lifetime, I can recall, while attending Georgetown School of For-
eign Service, the civil rights era. It was a painful era for our coun-
try, and particularly painful for your home State of Mississippi as 
we look back on it. 

I asked a question earlier of Mr. Settle. I’d like to ask the same 
of you. As I understand it, the largest percentage of African-Amer-
ican population of any State is Mississippi, and race is part of your 
justice system that you are now asking to be part of as well. 

I’d like your reflections on the issues of race and justice from a 
Mississippi perspective, from a perspective as a Federal judge. 

Mr. OZERDEN. Thank you, Mr. Chairman. If I’m confirmed for 
this position, from my perspective, the most important thing in my 
charge will be to be fair and impartial to all parties, regardless of 
their ethnic background and economic background. 

I have had the opportunity, because I’ve practiced in a smaller 
community, that when I’ve been involved in cases I have seen peo-
ple of different backgrounds and I’ve had that exposure to them in 
the courtroom. 

In a larger community, sometimes you may only deal with large 
companies and that sort of thing when you’re in court, but I have 
had the exposure to, in a smaller community, people of different 
backgrounds. I think that will enable me to understand where 
they’re coming from. Again, the main thing is for me to be fair and 
impartial, and I will do that. 

Senator DURBIN. Thank you. 
I have no further questions. Perhaps some of my colleagues will 

submit questions to you before your nominations come before the 
full Judiciary Committee. 

I want to thank all the nominees for being here today, and thank 
your families and friends for joining you. I’m sure it’s a memorable 
day in your lives to take this step forward. We are anxious to give 
you a fair hearing before the full committee, and hope to move 
these nominations in an expeditious manner. Again, thank you all 
for being here today. 
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This meeting of the Senate Judiciary Committee stands ad-
journed. 

[Whereupon, at 10:45 a.m. the hearing was adjourned.] 
[Questions and answers and submissions for the record follow].
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NOMINATIONS OF DEBRA ANN LIVINGSTON, 
NOMINEE TO BE CIRCUIT JUDGE FOR THE 
SECOND CIRCUIT; ROSLYNN RENEE 
MAUSKOPF, NOMINEE TO BE DISTRICT 
JUDGE FOR THE EASTERN DISTRICT OF 
NEW YORK; RICHARD JOSEPH SULLIVAN, 
NOMINEE TO BE DISTRICT JUDGE FOR THE 
SOUTHERN DISTRICT OF NEW YORK; AND 
JOSEPH S. VAN BOKKELEN, NOMINEE TO 
BE DISTRICT JUDGE FOR THE NORTHERN 
DISTRICT OF INDIANA 

WEDNESDAY, APRIL 11, 2007

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C.
The Committee met, pursuant to notice, at 10:16 a.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Charles E. Schumer, 
presiding. 

Present: Senator Schumer. 
Senator SCHUMER. The hearing will come to order, and I apolo-

gize for being late. 
Our first witness is Senator Richard Lugar, one of our fine lead-

ers in the Senate, who has waited patiently. So without further 
ado, Senator Lugar. 

PRESENTATION OF JOSEPH S. VAN BOKKELEN, NOMINEE TO 
BE DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF IN-
DIANA, BY HON. RICHARD LUGAR, A U.S. SENATOR FROM 
THE STATE OF INDIANA 

Senator LUGAR. Well, thank you very, very much, Mr. Chairman. 
It is a great pleasure and honor to be here today to introduce an 
outstanding district court nominee for the Northern District of In-
diana, Joseph Van Bokkelen. 

I would first of all like to thank you, Mr. Chairman, and the 
Chairman of the Judiciary Committee, Chairman Pat Leahy, and 
the Ranking Member, Senator Arlen Specter, for holding this hear-
ing today and for moving so quickly on this nomination. I am 
pleased that Joe is joined here today by his wife, Sally; his daugh-
ter, Kate; Dr. Paul and Betsy Hauser; and Bud and Cathy Huey. 
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In July of last year, Judge Rudy Lozano informed me of his deci-
sion to assume senior status after a distinguished career of public 
service. He was a remarkable leader on the Federal bench, and I 
applaud his leadership to Indiana and to the legal community. 

Given this upcoming vacancy and the need for strong leadership, 
I was pleased to commend to President Bush Joe Van Bokkelen to 
serve on the Federal court in the Northern District of Indiana. I 
have known Joe for many years, have been impressed with his high 
energy, resolute integrity, and remarkable dedication to public 
service. 

Joe Van Bokkelen attended Indiana University where he re-
ceived both his undergraduate and law degrees. He then served in 
the Indiana Attorney General’s office, followed by his first experi-
ence in the United States Attorney’s Office in the Northern Dis-
trict. 

After many years of private practice, Joe assumed his current po-
sition of United States Attorney for the Northern District of Indi-
ana on September 21, 2001. His performance in this position has 
been nothing short of remarkable. He has undertaken the most ag-
gressive public corruption initiative in the history of the office. 
Since 2002, over 30 public officials have been indicted and con-
victed. 

Joe has also used his office to target the use and possession of 
illegal firearms, combat gang activity, implement drug-demand re-
duction programs, and cultivate community partnerships. Likewise, 
Joe has demonstrated leadership in the Justice Department, where 
he serves on several of the Attorney General’s Advisory Commit-
tees, including Violent and Organized Crime, White Collar Crime, 
Sentencing Guidelines, and the Region Information Sharing Work-
ing Group. 

Newspapers across northern Indiana contain articles and edi-
torials applauding his determination to bring about effective law 
enforcement. The Northwest Indiana Times recently commented 
that Joe Van Bokkelen ‘‘has an excellent track record for the 5 
years he has led the U.S. Attorney’s Office in Northern Indiana.’’ 
He has received a number of high performance ratings, including 
the AV Rating from Martindale-Hubbell and the highest judicial 
rating from the American Bar Association. Outside of his public 
service, Joe is involved in a number of community activities and 
civic organizations. 

I would like to thank you again, Mr. Chairman, for this oppor-
tunity to present Joe Van Bokkelen to the Committee. I believe 
that he will demonstrate remarkable leadership to northern Indi-
ana and will appropriately uphold and defend our laws under the 
Constitution. 

Thank you, sir. 
Senator SCHUMER. Thank you, Senator Lugar, and your strong 

recommendation of Mr. Van Bokkelen will go a long way with this 
Committee, so we thank you for being here. 

Senator LUGAR. Thank you very much. 
Senator SCHUMER. I would now ask our four nominees to come 

forward. Would they please take their seats? Debra Livingston, 
Roslynn Mauskopf, Richard Sullivan and Joseph Van Bokkelen. 
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I have an opening statement. I did not give that so that Senator 
Lugar could get on his way, but I think before I give my opening 
statement, why don’t you all stand, raise your right hand. Do you 
affirm that the testimony you are about to give before the Com-
mittee will be the truth, the whole truth, and nothing but the 
truth? 

Ms. LIVINGSTON. I do. 
Ms. MAUSKOPF. I do. 
Mr. SULLIVAN. I do. 
Mr. VAN BOKKELEN. I do. 
Senator SCHUMER. Please be seated. 

OPENING STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. 
SENATOR FROM THE STATE OF NEW YORK 

Senator SCHUMER. Well, good morning, everybody, and I thank 
you all for being here. I want to observe that our nominees this 
morning are Federal prosecutors or former Federal prosecutors, 
which is very timely given our Committee’s investigation into 
whether the Department of Justice has impinged on prosecutorial 
independence. We have two sitting U.S. Attorneys: Ms. Mauskopf 
from my home Eastern District of New York, Brooklyn and four 
other great counties; and Mr. Van Bokkelen for the Northern Dis-
trict of Indiana. We also have two former Assistant U.S. Attorneys, 
both Mr. Sullivan and Ms. Livingston having served in the South-
ern District of New York. And as if that were not enough, I under-
stand we have at least one other Assistant U.S. Attorney among 
the family members today. So that is all very good news. 

I also want to point out, take the liberty sitting in the chair here 
as the Chairman of the Subcommittee that oversees the courts, and 
being a New Yorker, having three of the four nominees come from 
New York, I want to point out that the record we in New York 
have for a system of nominating Federal nominees works. It has 
worked very well for the 6 or 7 years—everyone has heard about 
the rancor that goes on in the nomination of judges, but in New 
York it has worked quite well in the past. There is often rancor in 
other parts of the country, but very little in the quiet, bashful State 
of New York. So I am glad to see that that happens. 

But, seriously, it is because in New York we have an effective 
and bipartisan way to select qualified and moderate candidates—
not too far right, not too far left—for the bench. And apropos of 
that point, let me note that Senator Clinton, whom I work with 
very closely in these areas, will be submitting a statement of sup-
port for all three of the nominees from New York, which I am sure 
the Judiciary Committee will appreciate. 

Now, let me introduce our nominees here today. First, Debra Liv-
ingston for the Second Circuit, which is an appellate court, as you 
all know. 

Ms. Livingston’s career so far has spanned private practice, 
criminal prosecution, and academia. She is currently Vice Dean 
and the Paul J. Kellner Professor of Law at the Columbia Univer-
sity Law School, one of the finest in the country, where she teaches 
criminal procedure and evidence, in addition to a seminar on na-
tional security and terrorism. She has written extensively on law 
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enforcement accountability and other criminal law issues, and she 
is co-author of a criminal procedure casebook. 

Ms. Livingston is a graduate of Princeton University and re-
ceived her J.D. from Harvard Law School, my alma mater, where 
she served as an editor of the Harvard Law Review. I was not so 
fortunate to be on the Law Review. 

After completing her J.D., Ms. Livingston began her legal career 
by clerking for Judge J. Edward Lumbard on the U.S. Court of Ap-
peals for the Second Circuit. So, if confirmed, this would really be 
her second time serving the Second Circuit Court. 

From 1986 to 1991, Ms. Livingston, as was mentioned, was an 
Assistant U.S. Attorney in the Southern District of New York, 
where she prosecuted public corruption cases and served as the 
Deputy Chief of Appeals in the Criminal Division. Before and after 
her time as prosecutor, Ms. Livingston was an associate at the 
major New York law firm of Paul, Weiss, Rifkind, Wharton & Gar-
rison—again, where I served for one summer. That was all I lasted 
there. 

She entered academia in 1992 at the University of Michigan Law 
School and then returned to New York in 1994 to join the faculty 
of Columbia Law School. She also served as Commissioner on the 
New York City Civilian Complaint Review Board for many years, 
from 1994 until 2003. 

Ms. Mauskopf has served since 2002 as the U.S. Attorney for the 
Eastern District of New York, where she oversees all Federal crimi-
nal and civil cases in Brooklyn, Queens, Staten Island, Nassau, and 
Suffolk counties. She is originally from Washington, D.C., earned 
her undergraduate degree from Brandeis University, and her J.D. 
from the Georgetown University Law Center. 

Ms. Mauskopf is a veteran public servant, having served as the 
New York State Inspector General from 1995 to 2002. That office 
is responsible for investigating misconduct in all executive branch 
agencies for the State. While serving in that capacity, Governor 
Pataki also appointed her as Chair of the Governor’s Moreland Act 
Commission on New York City Schools. Prior to her appointment 
as Inspector General, Ms. Mauskopf served as an assistant district 
attorney in Manhattan, where she prosecuted violent crimes and 
white-collar cases, among other matters. In the district attorney’s 
office, Ms. Mauskopf rose to become the Deputy of the Special Pros-
ecutions Bureau in 1992 and Chief of the Frauds Bureau in 1993 
to 1995. 

Richard Sullivan—or it says ‘‘Rich’’ Sullivan. 
Mr. SULLIVAN. Either one is fine. 
Senator SCHUMER. OK. Well, the card says ‘‘Richard’’ and my 

notes say ‘‘Rich.’’ Last but not least, let me introduce Rich Sullivan. 
This is a nice friendly hearing, so you can call me ‘‘Chuck’’ and I 
will call you ‘‘Rich.’’

[Laughter.] 
Senator SCHUMER. Mr. Sullivan is the General Counsel of Marsh 

& McLennan Companies, Inc. That is a global professional services 
firm. He is a native of Long Island and attended William & Mary 
College. Mr. Sullivan earned his J.D. from Yale Law School, began 
his legal career as a clerk to Judge David Ebel in the U.S. Court 
of Appeals for the Tenth Circuit in Colorado. 
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Like most native New Yorkers, he did not leave for too long and 
returned after his clerkship to practice law for several years with 
the firm of Wachtell, Lipton, Rosen & Katz. In 1994, Mr. Sullivan 
left private practice to become a Federal prosecutor, serving as As-
sistant U.S. Attorney in the Southern District of New York from 
1994 to 2005. He became a supervisor of the General Crimes Unit, 
then chief of the Narcotics Unit. Later, then-U.S. Attorney Jim 
Comey named Mr. Sullivan the founding chief of the newly created 
International Narcotics Trafficking Unit, dedicated to investigating 
and prosecuting the world’s largest narcotic-trafficking and money-
laundering organizations. 

During his last 3 years in the office, from 2002 to 2005, Mr. Sul-
livan was also Director of the New York-New Jersey Organized 
Crime Drug Enforcement Task Force, where he managed the ac-
tivities of law enforcement officers conducting investigations and 
prosecutions for a major Federal task force. I should note that 
while Mr. Sullivan was with the Southern District of New York, he 
supervised my chief counsel, Preet Bharara, right here. You prob-
ably read his glowing article in Time Magazine. His mother en-
joyed it very much, he informed me. But Preet has only had won-
derful things to say about Rich Sullivan. I guess that is why it says 
‘‘Rich.’’

Anyway, I thank these three nominees for being here, and my 
colleague, Senator Lugar, has introduced Mr. Van Bokkelen. I am 
introducing these three nominees not as Chairman so much but as 
the Senator from New York. 

So before I move on, I would like to give each of the nominees 
a chance to introduce families or friends who they might have with 
them today, because I know this a proud day, not only for the 
nominees but for their families. You know, we all know how our 
families are being us every step of the way, and we would not be 
there, I am sure you all agree with me, without the support our 
families have given us. 

So why don’t we first go to Professor Livingston. Do you have 
any people you might like to introduce? 

STATEMENT OF DEBRA ANN LIVINGSTON, NOMINEE TO BE 
CIRCUIT JUDGE FOR THE SECOND CIRCUIT 

Ms. LIVINGSTON. Yes, Senator. I have with me today my hus-
band, John McEnany, and my father, Robert Livingston. I was 
lucky enough to receive notice of this hearing when my parents 
were in New York. My mother, Sara Livingston, would have liked 
to be here, but she is home helping to take care of our—

Senator SCHUMER. Would they wave or like to stand up so we 
can see them both? Thank you. Congratulations to both of you. 

[The biographical information of Ms. Livingston follows:]
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Senator SCHUMER. How about Ms. Mauskopf? 

STATEMENT OF ROSLYNN RENEE MAUSKOPF, NOMINEE TO BE 
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF NEW YORK 

Ms. MAUSKOPF. Thank you, Senator Schumer. Today I have with 
me my mother, Regina Mauskopf, who is very, very proud to be 
here and I think would not be embarrassed to note in the Congres-
sional Record that she is about to turn 90. 

Senator SCHUMER. God bless. And a Holocaust survivor. 
Ms. MAUSKOPF. A Holocaust survivor, along with my father, 

Barry Mauskopf, who passed away a few years ago and who is with 
us in spirit. I am happy to have both of them here. 

Senator SCHUMER. Amen. 
Ms. MAUSKOPF. I am also very happy to have my home-State 

Senator chairing this hearing. 
Senator SCHUMER. Thank you. And would you just like to wave, 

Mrs. Mauskopf? Thank you. And many more years to you. May God 
give you many more years. 

[The biographical information of Ms. Mauskopf follows:]
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Senator SCHUMER. Rich Sullivan, you can introduce your family 
by their nicknames, too. 

[Laughter.] 

STATEMENT OF RICHARD JOSEPH SULLIVAN, NOMINEE TO BE 
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF NEW 
YORK 

Mr. SULLIVAN. I actually will. My father is here today, John 
‘‘Jack’’ Sullivan. 

Senator SCHUMER. Jack. 
Mr. SULLIVAN. He is a Flushing-born, now Long Island resident 

for many years. My wife, Anne, and our twin daughters could not 
be here today. My father-in-law is in the hospital, so she is caring 
for him. 

Senator SCHUMER. We wish him a speedy recovery. 
Mr. SULLIVAN. Thank you, Senator. 
[The biographical information of Mr. Sullivan follows:]
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Senator SCHUMER. And Mr. Van Bokkelen. 

STATEMENT OF JOSEPH S. VAN BOKKELEN, NOMINEE TO BE 
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF INDIANA 

Mr. VAN BOKKELEN. In my case, Senator Lugar introduced all 
my family members. I am excited that they are here, in particular, 
Dr. Paul and Betsy Hauser who are my wife’s stepmother and hus-
band. 

[The biographical information of Mr. Van Bokkelen follows:]
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Senator SCHUMER. Great. Well, thank you very much, and wel-
come to all the families, and now I have a few questions for each 
of the nominees. 

First, this one is for Debra Livingston. First, could you please 
identify two judges or Justices whom you admire and explain the 
reason why. 

Ms. LIVINGSTON. I am a believer in judicial restraint, Senator, 
and so as a result of that, I very much admire the work of judges 
that have embodied that philosophy in their work. Justice Jackson 
comes immediately to mind. People love him for his writing and for 
the beauty of that writing. But he was a firm believer that part of 
the judicial task is to confine yourself to the appropriate role. 

I could also mention Justice Harlan, who also embodied this in 
his judicial philosophy. 

I should also say I cannot subscribe to all the opinions of both 
of those Justices, but their general overall philosophy I am very 
much sympathetic with. 

Senator SCHUMER. And one from New York, one from New Jer-
sey. That is very nice, too. OK. 

You spent 15 years as a law professor, first at the University of 
Michigan and since 1994 at Columbia. Prior to entering academia, 
you practiced law for 8 years. What can you tell the Committee to 
assure us your past courtroom experience provides a sufficient 
background for you to assess the district court records that you 
would review as an appellate judge? 

Ms. LIVINGSTON. Well, I did have a significant court experience 
as a prosecutor and as a Second Circuit clerk where I was able to 
observe firsthand how Second Circuit judges go about assessing the 
work of the district court. 

As a law professor, I have written and thought and taught in the 
fields of procedure, so I have remained immerse in thinking about 
procedural law and how judges implement the rule of law. And so 
I think am very sensitive to the role of the appellate court in super-
vising district courts. 

Senator SCHUMER. OK. Now, in 1998, you participated in a 
roundtable discussion about Terry v. Ohio. That was the landmark 
Supreme Court case that established police may stop and frisk a 
person for weapons based on reasonable suspicion. You praised the 
Terry decision because, ‘‘The Court in Terry did not foster the illu-
sion of judicial control’’ over the day-to-day encounters between po-
lice and citizens. 

In your view, what is the proper role of the courts in regulating 
how police and other actors exercise the discretion granted to them 
by the criminal law? 

Ms. LIVINGSTON. Well, Senator, judges have a profound responsi-
bility to decide the cases and controversies that come before them, 
and in that context there will be Fourth, Fifth, other Bill of Rights 
provisions raised that implicate police behavior. And courts articu-
late standards that then come to influence the operation of police 
departments. 

In that particular roundtable, I was speaking to the wisdom, I 
thought, of the Terry v. Ohio opinion in recognizing that that is a 
very important role, but that the judiciary cannot be the only part 
of Government that plays a role in promoting and fostering police 
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accountability. So legislatures and the Executive have also histori-
cally played an important role and have helped foster reform in po-
lice departments, along with the Judiciary. 

Senator SCHUMER. Thank you. OK. Now for the district court 
nominees. First I have some questions that I will ask all of you, 
and we will go with them seriatim. The same question I first asked 
Professor Livingston, it is one of my favorites, and that is, please 
identify two judges or Justices whom you admire and explain the 
reason for your selection. Ms. Mauskopf? 

Ms. MAUSKOPF. I also admire Justice Jackson, not only for his 
body of work as a Supreme Court Justice, but he served as an At-
torney General of the United States; he was also the chief pros-
ecutor at the Nuremberg trials. He also gave, as Attorney General, 
one of the seminal speeches about the Federal prosecutor. And in 
that speech, which I quote to every Assistant United States Attor-
ney that I swear in, he talks about the awesome power that a Fed-
eral prosecutor holds. A prosecutor has more control over life and 
liberty than any other person in America. And it is something that 
has always been in the forefront of my mind as a prosecutor from 
my days in the D.A.’s office to my days at U.S. Attorney, and it is 
something that will be in the forefront of my mind, should I be con-
firmed as a Federal district court judge. 

Senator SCHUMER. OK. Do you have another one? 
Ms. MAUSKOPF. Supreme Court Justice? 
Senator SCHUMER. Anybody. It could be two judges or Justices, 

either one. 
Ms. MAUSKOPF. I think one of my favorite district court judges 

whom I admire greatly, who serves on the Eastern District bench, 
is Judge Nicholas Garaufis, who comes at his work obviously as a 
great lawyer, with great legal skill, but with great common sense 
and practical experience. And to me, as a district court judge, the 
combination of those two attributes make for a great district court 
judge. 

Senator SCHUMER. I think you have summed up Judge Garaufis. 
He is a new judge. Somehow the wheel has given him a whole lot 
of controversial cases right away, but he has done a great job and 
I agree with you. I agree with you about all of these. You picked 
very well, both of you. 

Mr. Sullivan? 
Mr. SULLIVAN. Well, the first judge who would come to mind 

would be Michael Mukasey, whose seat I would be taking if I were 
fortunate enough to be confirmed. I thought Judge Mukasey always 
exhibited tremendous intelligence, independence, and treated all 
litigants and lawyers with great respect. And I thought that was 
exactly what a district judge should be, and I think he was recog-
nized as a model district judge. 

Another judge would be Denny Chin, also in the Southern Dis-
trict, who I think I had four trials before, and I was always struck 
by how he made defendants and defense lawyers and prosecutors 
feel that they had a fair shake at the trial. And I remember on one 
occasion a defendant, who had been convicted, nevertheless 
thanked the Court for conducting a fair trial. I thought that speaks 
volumes about the man. 
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Senator SCHUMER. Thank you. I will let the record show that I 
recommended Judge Mukasey to become Attorney General. Not 
that I want to throw any politics into this hearing. So I think high-
ly of him as well. 

Mr. Van Bokkelen? 
Mr. VAN BOKKELEN. Mine, likewise, would be district court—
Senator SCHUMER. You do not have to pick New York judges, Mr. 

Van Bokkelen. 
[Laughter.] 
Mr. VAN BOKKELEN. I was trying to write down some names of 

New York judges I could remember. I came up with zero. But there 
would be district court judges, because that is where I spent my 
whole life, prosecuting cases and defending cases in district court. 
And three of them would be: 

Judge Michael Kanne, who sits on the Seventh Circuit now, but, 
however, was in the Northern District of Indiana; as a matter of 
fact was a fraternity brother of mine; Judge Phil McNagny, who is 
deceased; and Judge George Beamer, who was a judge when I be-
came an Assistant U.S. Attorney, at a much younger age than I am 
right now, and who guided me through a lot of things, particularly 
the role of a prosecutor, the limits of prosecutorial authority, and 
how to conduct yourself. 

Senator SCHUMER. Good. OK. And let me now ask some specific 
questions of each of our nominees based on their experience. 

For U.S. Attorney Mauskopf, you have spent essentially all of 
your career, legal career, as a prosecutor in the State and Federal 
systems, but you have spent little or no time representing the other 
side in the criminal justice system. What can you tell the Com-
mittee to assure us that, if confirmed, you will be able to fairly con-
sider the claims and rights of criminal defendants who come into 
your courtroom? 

Ms. MAUSKOPF. I think the first order of a prosecutor in consid-
ering any case that comes before a prosecutor is to think about the 
other side. In fact, I was taught that from my first days in the 
Manhattan D.A.’s office, and I have done that in assessing each 
case, each issue that has come before me as a prosecutor, and as 
a result of doing that throughout my entire career, I have earned 
a reputation from being a fair and honest prosecutor, one with in-
tegrity, one that considers both sides fairly. 

It is equally important, it has been equally important throughout 
my career as a prosecutor, as the IG, to determine not to bring 
charges as well as to bring charges. So seeking justice is the pri-
mary role of a prosecutor, and that ensures that both sides are con-
sidered. 

Senator SCHUMER. Thank you. 
And for Mr. Sullivan, you served for over a decade as a pros-

ecutor in the Southern District, the same district that you have 
now been nominated to serve as a judge. You left the U.S. Attor-
ney’s Office relatively recently. What can you tell the Committee to 
assure us you will be able to fairly consider the cases brought by 
Federal prosecutors who worked with you or under your super-
vision in the U.S. Attorney’s Office? 

Mr. SULLIVAN. Well, I agree with much of what Ms. Mauskopf 
just said. I think a prosecutor’s first role is to do justice and to 
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make sure that in making charging decisions, which are monu-
mental decisions in an individual’s life, that they have great—they 
have certainty, to a moral certainty, about the guilt of the indi-
vidual being charged and would hold prosecutors to an extremely 
high standard. I think I had a reputation for doing that when I was 
supervising assistants, that we should never lightly indict anyone. 
And I would expect prosecutors to adhere to that norm when they 
appeared in front of me. 

I would also expect them to treat defendants and defense lawyers 
with great respect. You know, our system of justice is, I think, the 
envy of the world, and much of it turns on the respect with which 
we treat accused individuals who are innocent until proven guilty. 

Senator SCHUMER. Thank you, Mr. Sullivan. 
And for Mr. Van Bokkelen, you are currently serving as the U.S. 

Attorney for the Northern District. That is the same district where 
you have been nominated, just like Mr. Sullivan. So what can you 
tell the Committee to assure us you will be able to fairly consider 
cases brought by Federal prosecutors who worked for you in the 
U.S. Attorney’s Office? 

Mr. VAN BOKKELEN. Well, one difference I have is the better part 
of my career has been spent defending people, those charged by the 
Government with crimes. And when I was in private practice, I did 
a lot of pro bono defense work. I was one of the founding members 
of the Federal Community Defender Program, which now operates 
in our district. So I have been on both sides of representational 
matters. 

The fact is, as I move from one position over to the other posi-
tion—I think I did that without a problem—I make sure I insti-
tuted in my district a very detailed prosecution memorandum to 
make sure the cases we were bringing were worthy of Federal pros-
ecution and reminded my prosecutors at all times that one of the 
most difficult decisions to be made when an agency is pushing very 
hard is the decision not to prosecute. And if a case is prosecuted, 
it should be prosecuted because it is worthy of a prosecution, not 
simply because someone thinks a crime may or may not have been 
committed. 

Senator SCHUMER. OK. And one other question for all of our dis-
trict court nominees. You know one of the things this Committee 
is talking about now is the firing of the U.S. Attorneys. So just, in 
general—I do not want to ask you about any of the specifics, but 
in your view, what is the proper balance between the need for pros-
ecutorial independence and the President’s prerogative to appoint 
U.S. Attorneys? We will start with Ms. Mauskopf and move our 
way over. 

Ms. MAUSKOPF. I think the President’s prerogative and the Attor-
ney General’s prerogative to set the criminal justice priorities for 
an administration is entirely appropriate, and it is part of the role 
of a U.S. Attorney to carry out those priorities and to particularize 
those priorities within a particular district. It is also the role of the 
U.S. Attorney to address whether or not the national priorities are 
as much of a priority within that particular district and to assess 
what other priorities need to be addressed within a judicial district. 

The balance is a delicate one, and it is one that both the execu-
tives, the Attorney General and the President, as well as the U.S. 
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Attorney, have to—there has to be a dialog. There has to be a dis-
cussion. And there has to be a complete understanding on both 
sides as to how those priorities and prerogatives are going to be 
carried out. 

Mr. SULLIVAN. Well, I would agree with much of that answer. I 
would add, I think, that I think it is vitally important for individ-
uals in a district to believe that their United States Attorney is 
above politics. 

In New York, I will say that the three United States Attorneys 
whom I served—Mary Jo White, Jim Comey, and David Kelley—
were perceived that way, and there is a tremendous importance at-
tached to that perception. I do not think anyone I ever dealt with 
ever felt for a moment that decisions made by the office were in 
any way tainted by petty political considerations or that indict-
ments were brought because of pressure brought to bear. I think 
that is a tremendously important thing, that kind of independence 
and presumption of good faith on the part of U.S. Attorneys. 

Mr. VAN BOKKELEN. I agree with the answer of my colleagues, 
and one other thing I think supports that is the fact that Senator 
Bayh, in fact, is supporting my nomination, which I failed to ac-
knowledge. I think that speaks pages to what is perceived by both 
sides as to the function I have served, and it has been very much 
down the line and I have called them as they needed to be called. 

Senator SCHUMER. Do any of the four of you want to add any-
thing else? 

[No response.] 
Senator SCHUMER. Thank you all for coming, and the hearing is 

adjourned. 
[Whereupon, at 10:46 a.m., the Committee was adjourned.] 
[Questions and answers and a submission for the record follow.]
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NOMINATIONS OF WILLIAM LINDSAY OSTEEN, 
JR., NOMINEE TO BE DISTRICT JUDGE FOR 
THE MIDDLE DISTRICT OF NORTH CARO-
LINA; MARTIN KARL REIDINGER, NOMINEE 
TO BE DISTRICT JUDGE FOR THE WESTERN 
DISTRICT OF NORTH CAROLINA; TIMOTHY 
D. DEGIUSTI, NOMINEE TO BE DISTRICT 
JUDGE FOR THE WESTERN DISTRICT OF 
OKLAHOMA; AND JANIS LYNN 
SAMMARTINO, NOMINEE TO BE DISTRICT 
JUDGE FOR THE SOUTHERN DISTRICT OF 
CALIFORNIA 

WEDNESDAY, JUNE 20, 2007

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 2:35 p.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Dianne Feinstein, 
presiding. 

Present: Senator Feinstein. 

OPENING STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. 
SENATOR FROM THE STATE OF CALIFORNIA 

Senator FEINSTEIN. I apologize to my colleagues and to those who 
are interested in our nominees for being late. I do not like to be 
late. Everything is coming down at one time, and I think probably 
the other Senators understand what I mean. In any event, I am 
very pleased to welcome Senators Inhofe, Dole, and Burr to this ju-
dicial nominations hearing. We have four distinguished judicial 
nominees on the agenda today, and we welcome them as well. We 
look forward to hearing from them after the introductions. 

One of our most important constitutional duties is to consider the 
President’s judicial and executive branch nominations, and today’s 
hearing continues the progress that we have made in the 51⁄2 
months since this Congress began. 

The Senate has confirmed 18 nominees so far this year. As 
Chairman Leahy recently pointed out, that is more judges than 
were confirmed in the entire 1996 session of Congress when Presi-
dent Clinton was in office, and we are only at the midpoint of this 
session. Chairman Leahy is also justifiably proud of the fact that 
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during the Bush Presidency, the Senate Judiciary Committee 
under Democratic control has confirmed more circuit judges, more 
district judges, and more total judges than under either of the Re-
publican Chairmen who worked with Republican majorities in the 
Senate. 

The reason I go into this is it is often mentioned back and forth 
in the Judiciary Committee, and so every chance on this side of the 
aisle we get to straighten the record, I like to do it. 

In any event, we still do not rubber stamp each judicial nominee, 
of course, and we try to act as quickly as possible to confirm nomi-
nees. So I would like to hear from the three Senators who are here. 
I would like to indicate that Senator Coburn would be present to 
support his nominee, but as I think most know, he has had surgery 
and is recovering. As soon as he comes back, he will put comments 
in the record. 

Who was the first Senator on the spot? Does anyone have a time 
issue? 

[No response.] 
Senator FEINSTEIN. Well, then, I will go to the woman automati-

cally. Senator Dole, would you proceed? 

PRESENTATION OF WILLIAM LINDSAY OSTEEN, JR., NOMINEE 
TO BE DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF 
NORTH CAROLINA, AND MARTIN KARL REIDINGER, NOMI-
NEE TO BE DISTRICT JUDGE FOR THE WESTERN DISTRICT 
OF NORTH CAROLINA, BY HON. ELIZABETH DOLE, A U.S. 
SENATOR FROM THE STATE OF NORTH CAROLINA 

Senator DOLE. Thank you very much, Chairman Feinstein, for 
holding today’s hearing. It is my great privilege to be here and to 
introduce two outstanding North Carolinians who are nominees for 
district judgeships in my home State: William Osteen, Jr., for the 
Middle District, and Martin Reidinger for the Western District. 
Both Bill and Martin have amassed impressive records of accom-
plishment in their legal careers. I am proud to have recommended 
them to President Bush, even though they both went to the Univer-
sity of North Carolina for their undergraduate and law degrees, a 
fact this Duke alumni just had to overlook. And let me add that 
Bill’s mother, Joanne, has been a treasured friend of mine since 
our Duke days together. 

Bill Osteen has deep roots in North Carolina, receiving his edu-
cation in our State, as I have mentioned, and practicing law there 
for the past two decades. In 2004 and 2005, Business North Caro-
lina included him in its Legal Elite, the cream of the crop, selected 
not by the editors of the magazine but by State bar colleagues. Bill 
has broad experience in both criminal and civil litigation. As we all 
know, criminal cases make up a substantial and increasingly large 
portion of a Federal district judge’s docket, and Bill is well 
equipped to handle this important aspect of the job. He estimates 
that he has served as the counsel of record in more than 100 Fed-
eral criminal cases. Bill also knows his way around a courtroom. 
In an age when most cases are resolved through settlement or plea 
agreement, Bill has taken over 30 cases to trial. On the strength 
of this experience, I have no doubt that Bill will be able to make 
the transition to district judge without missing a beat. 
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In addition to a distinguished professional life, Bill also has a 
very full personal life. He is a dedicated family man to his wife, 
Elizabeth, and their two children—Anne Bennett and Bill—and he 
is a man of faith, actively involved in the First Presbyterian 
Church of Greensboro. 

It is also notable that Bill has been nominated to succeed his fa-
ther to this seat. Bill’s father, William Osteen, Sr., has served the 
Middle District with great distinction, and I know that he must be 
proud indeed of his son’s many accomplishments. It is a rare and 
remarkable feat that a son has the opportunity to serve in his fa-
ther’s one-time place on the bench, and I am honored to tout Bill’s 
many qualifications here today. 

And I am also honored to introduce Martin Reidinger, the Presi-
dent’s nominee for the Western District of North Carolina. Martin, 
too, is a man of significant professional achievement. For the past 
23 years, he has practiced law in Asheville with Adams, Henson, 
Carson, Crow & Saenger. Martin, I understand that you drove all 
the way from the beautiful and probably a lot cooler mountains of 
Asheville to muggy Washington to be with us today, and, folks, 
that is nearly 500 miles. And we are glad to see some of your 
strongest supporters—your wife, Patti, and family here with you 
today. 

Martin has vast civil litigation experience handling matters run-
ning the gamut from employment law to land disputes. He fre-
quently appears in Federal courts and has litigated to a verdict or 
judgment nearly 200 cases over the past two decades. In addition, 
Martin has served as the President and Secretary Treasurer of the 
Buckham County Bar Association, and he currently sits on the 
Board of Directors for Pisgah Legal Services, which provides free 
civil legal services to low-income people who are unable to afford 
an attorney. In fact, in 2004, Martin accepted the North Carolina 
State Bar’s Outstanding Pro Bono Services Award for his law firm’s 
commitment to giving back to their community. 

Martin and Bill come to this Committee with impeccable creden-
tials, and I am confident that they both would serve with great dis-
tinction as members of the Federal judiciary. Both have earned the 
respect of their colleagues and peers, many of whom have contacted 
me to voice support for their nominations. It is my great privilege 
to give them my strongest endorsement. 

Thank you again for holding this hearing for two of North Caro-
lina’s most talented and capable legal minds. Currently, our State 
has four district court vacancies, so I urge this Committee to act 
with due speed on these nominations, and I thank you very much, 
Madam Chairman. 

Senator FEINSTEIN. Thank you, Senator Dole. 
Senator Inhofe? 

PRESENTATION OF TIMOTHY D. DEGIUSTI, NOMINEE TO BE 
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF OKLA-
HOMA, BY HON. JAMES M. INHOFE, A U.S. SENATOR FROM 
THE STATE OF OKLAHOMA 

Senator INHOFE. Well, thank you, Madam Chairwoman. I am 
proud to lend my support to the nominee here behind me, Timothy 
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DeGiusti, for the United States District Court for the Western Dis-
trict of Oklahoma. 

He was born in Oklahoma City, where he continues to live with 
his wife, Elaine, and they have four children. He has led a life of 
excellence and is no stranger to public service. 

He enlisted in the Army National Guard as well as the Army 
ROTC Program at the University of Oklahoma in 1981. In 1985, 
he received his B.A. with distinction in ethics and religion at the 
University of Oklahoma and officially joined the Army Reserves. 

After graduating from the University of Oklahoma College of 
Law in 1988, Tim became an associate at Andrews Davis, an Okla-
homa City firm where he ultimately became a partner. Since 2000, 
he has been as a partner in the Oklahoma City firm Holladay, 
Chilton & DeGiusti. He is a member of the Order of Barristers and 
was named by Oklahoma Governor Brad Henry to be a member of 
the Oklahoma Uniform Laws Commission, where he serves as a 
delegate to the National Conference of Commissioners of Uniform 
State Laws. 

I would comment also that he has been strongly recommended by 
Governor Henry who is a Democrat, so he has broad professional, 
personal and bipartisan support. 

From 1990 to 1993, Tim DeGiusti served on active duty as trial 
counsel for the United States Army’s Judge Advocate Generals 
Corps, trying 57 courts martial cases. He continued to work as a 
military lawyer in the Army Reserves until 1999 and in the Army 
National Guard until 2003. 

He has taught courses in military law and trial techniques at the 
University of Oklahoma College of Law as an adjunct professor and 
has authored articles such as ‘‘Unlawful Command Influence: Rais-
ing and Litigating the Issue,’’ which appeared in The Army Lawyer 
in 1993. 

Tim was named among the 2006 Oklahoma Super Lawyers and 
has received the Martindale and Hubbell ‘‘peer review rating’’, 
which is the most prestigious of ratings. He is also listed among 
Best Lawyers in America in 2007 and has received the American 
Bar Association’s highest rating of ‘‘well-qualified.’’ His public serv-
ice also extends to pro bono legal services and long involvement in 
the Knights of Columbus. 

I have to pause here and say that he happens to be the son-in-
law of someone who is a very close friend of mine, Judge Ralph 
Thompson, with whom I served many years ago in the State legis-
lature. And so I know that Judge Thompson and his wife, Tim’s fa-
ther-in-law and mother-in-law are very proud to be here today to 
watch this process take place. 

Timothy DeGiusti receives my full recommendation to serve as 
district judge for the Western District of Oklahoma, and I ask you 
to quickly approve his nomination. 

Thank you, Madam Chairman. 
Senator FEINSTEIN. Thank you, Senator Inhofe. 
Senator Burr? 
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PRESENTATION OF WILLIAM LINDSAY OSTEEN, JR., NOMINEE 
TO BE DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF 
NORTH CAROLINA, AND MARTIN KARL REIDINGER, NOMI-
NEE TO BE DISTRICT JUDGE FOR THE WESTERN DISTRICT 
OF NORTH CAROLINA, BY HON. RICHARD BURR, A U.S. SEN-
ATOR FROM THE STATE OF NORTH CAROLINA 
Senator BURR. Madam Chairwoman, thank you, and I think it is 

safe to say that Senator Dole and I are here in support of two in-
credible candidates today. It is a privilege to be here to introduce 
the Committee to two honorable North Carolinians who are here in 
hopes of becoming United States district court judges in our home 
State. Both Bill Osteen, Jr., and Martin Reidinger have the quali-
fications, the experience, and the temperament to be outstanding 
judges. 

Bill Osteen—it is not the first time, as Senator Dole said, that 
a Bill Osteen has been in front of this Committee for this position. 
Over 15 years ago, his dad was considered by this Committee, and 
he has served with unbelievable distinction for his career on the 
bench. But make no mistake about it. Bill Osteen, Jr., is not here 
today because his father was an outstanding judge. Bill is here 
today because he is qualified in his own right to serve on the Fed-
eral bench, and he is the best person to keep this strong judicial 
legacy alive. 

Born in Greensboro, North Carolina, Bill attended the University 
of North Carolina at Chapel Hill for graduate and undergraduate 
school. Like Senator Dole, being a Wake Forest graduate, it is dif-
ficult for both of us to bring so many Tar Heel graduates to the 
Hill. But, clearly, the experience and the education they have is not 
a disqualifier. 

Bill’s professional legal experience is diverse. He has litigated a 
wide range of cases, handling both civil and criminal cases, and he 
is familiar, very familiar, with the Federal procedure. But perhaps 
most importantly, in addition to his impressive professional quali-
fications, Bill is a good man. I had the pleasure of meeting Bill’s 
family today before this hearing. I can tell you that he is a good 
person. He is a good son. He is a good dad to his two children, 
Anne Bennett and Bill, and he is a good husband to his wife, Eliza-
beth. I urge the members of this Committee to support Bill’s nomi-
nation and to confirm him to serve on the North Carolina Federal 
bench. 

Martin—
Senator FEINSTEIN. Thank you—excuse me. 
Senator BURR. I have got one more, if I could. 
Senator FEINSTEIN. Please, go ahead. 
Senator BURR. Thank you, Madam Chairwoman. Martin 

Reidinger, as Senator Dole said, is from Asheville, North Carolina. 
Traditionally, in North Carolina, it seems like the Western District 
is always served by somebody out of Charlotte, North Carolina. 
However, the Western District of North Carolina spans western 
200 more miles past Charlotte. Martin resides in Asheville. It is lo-
cated in that beautiful western region in the Blue Ridge Moun-
tains. 

Like Bill Osteen, a Carolina graduate, undergrad and graduate 
school, Martin has a well-established Federal practice in western 
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North Carolina. Throughout his career, he has handled all types of 
cases, presented a wide range of clients and has appeared in all 
levels of State and Federal court. He truly represents western 
North Carolina. 

So often nominees for this judicial district, as I said, reside in 
Charlotte. We are proud of the fact that we have got the people 
with the experience and the education and the temperament, that 
are homegrown, that can serve on the bench. I am pleased that the 
strong legal minds of western North Carolina were not overlooked 
during this nomination process and one of their own is here today. 
He is also here because his qualifications of a good person, a great 
dad, a great person put him at the top of the list of candidates that 
should be considered. 

Madam Chairwoman, you have before you today two qualified 
nominees with a wealth of legal experience who maintain the req-
uisite judicial temperament to make an excellent Federal judge. I 
hope that you will give these nominations prompt and favorable 
consideration, and I urge my colleagues to expedite these nomina-
tions. 

I thank the Committee for their time. 
Senator FEINSTEIN. Thank you very much, Senator Burr, and I 

would like to thank all three Senators. You know, your testimony 
really is meaningful. It becomes part of the official record. I know 
the candidates appreciate it, and I want you to know the Com-
mittee appreciates it as well. 

PRESENTATION JANIS LYNN SAMMARTINO, NOMINEE TO DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF CALI-
FORNIA BY HON. DIANNE FEINSTEIN, A U.S. SENATOR FROM 
THE STATE OF CALIFORNIA 

Senator FEINSTEIN. I am going to say a few words on behalf of 
Judge Sammartino from San Diego, but if you wish to be excused, 
please feel free. And I would like to put in the record at this time 
a statement of the Chairman, Senator Patrick Leahy. Thank you 
again so much. 

I am very pleased to say a few words on behalf of the nominee 
for the District Court of the Southern District of California, Judge 
Janis Lynn Sammartino. She is a graduate of Occidental College 
at the University of Notre Dame Law School. After earning her law 
degree, she served as a law clerk in the Superior Court of South 
Bend, Indiana. Since then, she has devoted herself to service to her 
city and her State, and, of course, that State is the best State in 
the Union—California. 

Judge Sammartino worked for 18 years as a Deputy City Attor-
ney in San Diego. In her first 2 years as a deputy in the Criminal 
Division, she prosecuted more than 50 criminal cases in front of ju-
ries and an equal number of bench trials. She was then promoted 
to the Municipal Law Section of the Civil Division. She has played 
a key role in the design and implementation of the city’s Facilities 
Benefit Assessment Program, a funding mechanism designed to fi-
nance public improvements in the city. When the program was 
challenged in court, she was part of the litigation team that de-
fended it successfully. 
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She later served as principal legal advisor to the city of San 
Diego on redevelopment issues, played a major role in the construc-
tion of the Horton Plaza Retail Center, which has been really re-
sponsible to a great extent for the refurbishment of the downtown 
of San Diego. And she rose to the rank of Senior Chief Deputy City 
Attorney. 

But if that is not enough, she was appointed to the municipal 
court in 1994 and to the superior court in 1995. As a testament to 
her skills as both a judge and a leader, her fellow judges elected 
her to be assistant presiding judge from 2004 to 2005 and then pre-
siding judge as of January of 2006. She now oversees the second 
largest trial court in California, which is also the third largest trial 
court in the Nation. Clearly, her judicial career has given her expe-
rience in a wide range of areas, and I am very pleased to rec-
ommend her. 

I should say that she is a product of the screening committee in 
which we have three Republicans and three Democratic appoint-
ments who sit and screen judges. And we have had a very good 
track record. All of our judges have been confirmed. 

So I would like to ask the four potential judges to come forward, 
and I will administer the oath. If you would stand and raise your 
right hand and affirm the oath when I complete its reading. Do you 
affirm that the testimony you are about to give before the Com-
mittee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. OSTEEN. I do. 
Mr. REIDINGER. I do. 
Mr. DEGIUSTI. I do. 
Judge SAMMARTINO. I do. 
Senator FEINSTEIN. Thank you, and you may be seated. Now, let 

me begin by saying that this is not a controversial group of poten-
tial judges, so to that extent, at least you can relax. I would like 
to invite each of you to say a few words and to introduce your fam-
ily. Then I will ask a few questions and that will be it. So if we 
can go right down the line. Mr. Osteen, if you would like to begin. 

STATEMENT OF WILLIAM LINDSAY OSTEEN, JR., NOMINEE TO 
BE DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF NORTH 
CAROLINA 

Mr. OSTEEN. Senator, thank you for your words in your opening 
statement. All of us here I believe greatly appreciate the concern 
that the Senate shows in discharging its duties in reviewing these 
nominations. I would like to thank the President for trusting me 
sufficiently to nominate me for consideration to this position. I 
would also like to thank Senators Burr and Dole for their kind 
comments here today as well as their support throughout this proc-
ess. 

Most of all, I would like to thank the people that I am getting 
ready to introduce to this Committee. They have shown tremen-
dous support of me throughout every endeavor that I have under-
taken, and I would like to start with my wife, Elizabeth Osteen; 
my daughter, Anne Bennett Osteen; my son, Bill Osteen; and then 
I would like to turn to my father, Judge William L. Osteen, or Bill 
Osteen; my mother, Joanne Osteen; my brother, Bob Osteen, and 
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his fiancee, Jennifer Justice. I have one other brother who now re-
sides in the great State of California, outside of Long Beach, Cali-
fornia, and he unfortunately was unable to be here today. But had 
he not been tied up with work, he would certainly have been here 
by my side. 

Thank you. 
[The biographical information of Mr. Osteen follows.]
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Senator FEINSTEIN. Thank you very much. 
Mr. Reidinger? 

STATEMENT OF MARTIN KARL REIDINGER, NOMINEE TO BE 
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF NORTH 
CAROLINA 

Mr. REIDINGER. Thank you, Senator. First of all, I would like to 
very much thank this Committee for having this hearing today and 
giving me this opportunity to be here, and I would like to thank 
you, Senator, for being here to chair this hearing. 

I want to express my thanks to Senator Dole and Senator Burr 
for those very flattering introductions that they gave and also for 
their support in this process as they have recommended to the 
President that I be nominated. 

I would also like to express my thanks to President Bush for 
nominating me, to give me this opportunity, and to show that con-
fidence that he has in me in order to advance that nomination. 

I would also like to introduce my family. They are very much re-
sponsible for very much of who I am. Behind me a couple rows 
back is my wife, Patti; our oldest daughter Heather McCrory, our 
daughter Sarah, our daughter Alex, and our son, Max. 

Thank you very much, Senator. 
[The biographical information of Mr. Reidinger follows.]

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00429 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC



422

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00430 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
37

3



423

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00431 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
37

4



424

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00432 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
37

5



425

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00433 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
37

6



426

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00434 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
37

7



427

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00435 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
37

8



428

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00436 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
37

9



429

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00437 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

0



430

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00438 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

1



431

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00439 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

2



432

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00440 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

3



433

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00441 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

4



434

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00442 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

5



435

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00443 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

6



436

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00444 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

7



437

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00445 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

8



438

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00446 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
38

9



439

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00447 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

0



440

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00448 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

1



441

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00449 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

2



442

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00450 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

3



443

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00451 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

4



444

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00452 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

5



445

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00453 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

6



446

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00454 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

7



447

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00455 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

8



448

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00456 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
39

9



449

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00457 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC 37
65

8.
40

0



450

Senator FEINSTEIN. Thank you very much. 
Mr. DeGiusti, please proceed. 

STATEMENT OF TIMOTHY D. DEGIUSTI, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE WESTERN DISTRICT OF OKLAHOMA 

Mr. DEGIUSTI. Thank you, Senator Feinstein, for holding this 
hearing, and thanks to the other Committee members as well. I 
would like to thank President Bush for nominating me and thank 
Senators Inhofe and Coburn for their support and thank Senator 
Inhofe for his introduction. 

My family members who are here with me are my wife, Elaine; 
my father-in-law, Judge Ralph Thompson; his wife, my mother-in-
law, Barbara Thompson; my brother-in-law, Frank Campbell; sis-
ter-in-law, Lisa Campbell; and my sister, Cynthia Kadish. I also 
have a friend who has made the trip to be here today, my old boss 
from active duty Army days, Colonel (Retired) Bill Condron. 

Thank you. 
[The biographical information of Mr. DeGiusti follows.]
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Senator FEINSTEIN. Thank you very much. 
Judge Sammartino, welcome. 

STATEMENT OF JANIS LYNN SAMMARTINO, NOMINEE TO BE 
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF CALI-
FORNIA 

Judge SAMMARTINO. Thank you, Senator Feinstein, for holding 
this hearing and for chairing these proceedings today on behalf of 
the Committee on the Judiciary. Additionally, thank you is ex-
tended for your support in getting to this process and for your par-
ticipation in the bipartisan commission that brings forward the 
nominees, and myself in particular, from California. It is very 
much appreciated. 

I would like to thank President Bush for the trust and confidence 
that he has placed in me by bringing my nomination forward to 
this Committee. 

Also, the other home-State Senator from the State of California, 
I would like to thank Barbara Boxer for her support, both in the 
bipartisan commission process and in bringing my name forward 
also to this Committee. 

I have numerous people here with me today from the State of 
California, and I would like to introduce them quickly. 

My mother and father, Marion and Angelo Sammartino are here 
from Oceanside, California. My two sons, Joseph Gardner and Jon-
athan Gardner. Joseph is from San Diego. Jonathan is from Berke-
ley, California. My sister, Stephanie McPherson, is currently resid-
ing in Richmond, Virginia. Joseph’s wife, Christine, now from San 
Diego, California, and her mother, Maria Strzelczyk, from Glen 
Rock, New Jersey. My dear friend, Superior Court Judge Herbert 
Hoffman, retired from the Superior Court, from Delmar, California. 
And two very good friends who came from La Jolla, California, for 
the proceedings today: Connie and Don Goertz. 

Again, I would like to thank the Committee for these proceedings 
today, Senator Feinstein. 

[The biographical information of Judge Sammartino follows.]
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Senator FEINSTEIN. Thank you very much. Now a few questions, 
and I will ask each one of you to respond to the same question. 

Over the past decade, the Supreme Court has struck down an 
unprecedented number of Federal statutes, most notably several 
designed to protect the civil rights of Americans, as beyond 
Congress’s power under Section 5 of the 14th Amendment, for ex-
ample, Flores v. City of Boerne, Kimmel v. Florida Board of Re-
gents, Board of Trustees v. Garrett. The Supreme Court has also re-
cently struck down Federal statutes as being outside the authority 
granted to Congress by the Commerce Clause, such as in cases of 
U.S. v. Lopez and U.S. v. Morrison. 

What is your understanding of the scope of congressional power 
under Article I of the Constitution, in particular the Commerce 
Clause, and under Section 5 of the 14th Amendment? Who would 
like to start? 

That is the first test. Who would like to start? 
Mr. OSTEEN. Senator—
Senator FEINSTEIN. Judge Osteen? I mean, excuse me, Mr. 

Osteen. 
Mr. OSTEEN. Thank you very much. Senator, my experience in 

the practice of Federal criminal law has been primarily in the—or 
in the Federal law has been primarily in the criminal and general 
business litigation. To a certain extent, the Commerce Clause prin-
ciples that the Court has described flow into certain criminal cases 
through, for example, school zone doctrines and those types of 
things, various criminal statutes. 

My views on this matter as a district judge nominee are very 
simply that the Supreme Court and the Congress set the rules and 
the precedent that I as a district court nominee am to follow, re-
gardless of any personal feelings that I may have on the issue 
itself. 

So in responding to the Senator’s question, it is my belief that, 
regardless of any personal view that I may have on the Commerce 
Clause itself, it is my duty to apply the law as determined by the 
Supreme Court under the Constitution and apply those laws as 
passed by Congress. 

Thank you. 
Senator FEINSTEIN. Mr. Reidinger? 
Mr. REIDINGER. Thank you, Senator. My feeling on this point is 

that the Supreme Court has given the lower courts a road map to 
follow with regard to federalism issues and with regard to Com-
merce Clause issues. And it would be the role of a district court 
judge and, if the Senate sees fit to confirm me, it would be my role 
to try to follow that road map to the best of my ability, to try to 
apply those statutes and apply that case law to those statutes to 
the best that I can. 

Enactments of Congress have a presumption of constitutionality. 
It is not for a lower court to willy nilly find enactments of Congress 
to be unconstitutional, whether on federalism grounds or others. 
And, therefore, it is to be within that narrow scope that the Su-
preme Court has given us to apply that case law as it exists, but 
only to that extent. 

Senator FEINSTEIN. Well, let me, because you are not really re-
sponsive to the question. The Commerce Clause is the basis for 
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which we legislate in many areas, and that is particularly true in 
the area of civil rights. So if you do not believe the Commerce 
Clause can cover this, the Congress has limited authority to legis-
late to correct major grievances of our society. And the purpose of 
the question is to try to ascertain what view you would have on the 
Commerce Clause as the basis for the legislation that the Congress 
might 1 day have before you. 

Mr. REIDINGER. If I may followup in answer to that. 
Senator FEINSTEIN. Please. 
Mr. REIDINGER. I believe that the Supreme Court has also found 

the Commerce Clause to be a proper basis for a good deal of legisla-
tion. 

Senator FEINSTEIN. Correct. 
Mr. REIDINGER. And within those boundaries, I think that there 

are probably thousands of statutes based upon the Commerce 
Clause that are perfectly constitutional and would be found so, 
would be held so, and have been held so by the Supreme Court. 

It is, first of all, the enactment of Congress with that presump-
tion of constitutionality only to the extent that it has been tailored 
by the Supreme Court. That is the lodestar for the lower courts. 

Senator FEINSTEIN. Mr. DeGiusti? 
Mr. DEGIUSTI. Thank you, Senator. I concur with my colleague’s 

comments, and the presumption of constitutionality at the district 
court level I believe cannot be overstated. That is the point of de-
parture in considering a provision of legislation, and from there the 
courts should tread carefully in considering those matters and, of 
course, always follow the guidance, binding guidance from the 
courts of your circuit and that established by the Supreme Court. 

Senator FEINSTEIN. Judge Sammartino? 
Judge SAMMARTINO. Thank you, Senator Feinstein. I agree with 

the comments of the other nominees this afternoon. The Supreme 
Court has found a basis for the Commerce Clause to be a founda-
tion for much of the legislation that is referenced. And, of course, 
as a district court judge, if I am fortunate enough to be confirmed 
by the Senate, I would follow the law and the guidance of the Su-
preme Court, of course, in handling those matters. 

Senator FEINSTEIN. Thank you. I threw a hardball question at 
you. It was a question that you could go at very expansively or not 
at all. So let me do an easy one now. 

How can you assure us that if politically sensitive cases come be-
fore you and in any case before you you will be able to disregard 
your own personal views and allegiances and decide the case only 
on the law and the facts before you? Judge Sammartino? 

Judge SAMMARTINO. Thank you, Senator Feinstein. I would as-
sure this Committee that any politically sensitive matter that 
would come before me would be decided solely on the merits of that 
and not on the basis of anything else. I would follow the law strict-
ly as it is written and presented to me. 

I think my background as a superior court judge has trained me 
well to make that transition to the Federal bench. It is what I have 
tried to do for the last 13 years, and I think that is what judges 
do first and foremost. They set aside their personal views and fol-
low the law to the fullest extent possible. 

Senator FEINSTEIN. Thank you. 
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Mr. DeGiusti? 
Mr. DEGIUSTI. Senator, if I were to be confirmed as a district 

court judge, I would always endeavor first to faithfully apply the 
law as written, not as one might wish or think it should have been 
written, and apply that law to the facts at hand, impartially and 
fairly. And by doing so, I think one removes any political nature 
of the issues that are presented. 

Senator FEINSTEIN. Thank you. 
Mr. Reidinger? 
Mr. REIDINGER. Thank you, Senator. I believe that in order to 

provide equal justice, our judicial system must rely on judges to be 
able to apply the law, to have the intellectual rigor and the intel-
lectual honesty to apply the law as it is, not as it would otherwise 
benefit those whom the judge may know or not as the judge may 
otherwise wish the law to be, but to apply the law as it is. Only 
then can justice be administered equally across the board. 

I would assure this Committee that I believe I bring to this posi-
tion, if I am confirmed, that sort of intellectual honesty that is nec-
essary, and I believe that I can do that in the administration of jus-
tice in this position, if I am confirmed. 

Senator FEINSTEIN. Thank you, Mr. Reidinger. 
Mr. Osteen? 
Mr. OSTEEN. Senator, thank you for your interest in that. I have 

had the good fortune to practice law in the Federal district courts 
in the State of North Carolina. My experience has been that the 
judges that have held court in that State have done it with the ut-
most of integrity, without any sense of politics in the courtroom, 
and that is a tradition that I would strongly endeavor to continue. 

It is my hope, if I am confirmed as a district judge by this Com-
mittee, that at the conclusion of my career people would not say 
that I was a conservative or a liberal judge, but instead would sim-
ply say that, ‘‘He followed the law and applied it as appropriate, 
without regard to any extraneous or irrelevant considerations.’’

Thank you. 
Senator FEINSTEIN. Thank you very much. 
Now, there has been a lot of discussion on the Committee from 

time to time about judicial activism and activist judges and exactly 
what that means. I would like to ask each of you to define ‘‘judicial 
activism’’ this afternoon. Mr. Reidinger, why don’t you go first? 

Mr. REIDINGER. Thank you, Senator. The way I would define ‘‘ju-
dicial activism’’ is a judge or a court going beyond applying the law 
as it is and in essence acting in a legislative or a quasi-legislative 
capacity, not just applying the law but creating the law in order 
to apply it. And with that definition, with that sort of under-
standing of what judicial activism is, I believe that it undermines 
our judicial system because then the litigants who are before any 
court do not have the confidence that that court is going to apply 
the law as it has been adopted by this Congress or as it has been 
adopted by State legislators or as it has been promulgated by the 
higher courts. They only have the confidence that that judge before 
whom they appear will be ‘‘fair.’’ And I believe that undermines the 
equality of that justice. 
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Therefore, having that sort of activist approach, that sort of legis-
lative or quasi-legislative approach on the bench is something to be 
steered clear from. 

Senator FEINSTEIN. Thank you. 
Anybody else who would like to comment? I thought he gave a 

pretty good definition. Are there any additions to that? 
[No response.] 
Senator FEINSTEIN. All right. A quick question and an easy one. 

What role does temper have for a judge? Judge Sammartino? 
Judge SAMMARTINO. Temperament is a very important char-

acteristic for a judge, and I think fundamentally, if I were con-
firmed as a district court judge—and any judge for that matter 
should have patience and an ability to deal with any litigant who 
walks into their courtroom in a completely fair and impartial basis. 
And that would include whether the litigant is self-representing or 
has a lawyer representing them. So it is an expansive view of it 
from my perspective because fundamentally, when somebody leaves 
your courtroom, I would like them to always leave with the feeling 
that the process was fair, it was complete, that they were heard in 
the totality, and whether they agree or disagree with my rulings, 
that they at least had that type of hearing. 

Senator FEINSTEIN. You gave a very good description of ‘‘tem-
perament.’’ My question was ‘‘temper.’’ What role would temper 
play, that of a judge? I was hoping it would be just a one-word an-
swer. 

Judge SAMMARTINO. It has no place in my courtroom. That is 
why maybe I misheard your question, Senator Feinstein. It has no 
place in the courtroom. 

Senator FEINSTEIN. Anybody differ with that? 
[No response.] 
Let’s talk about judicial ethics for a moment because the author-

ity of the Federal judiciary rests, to a large extent, on its integrity 
and each judge is a holder of a collective trust because the uneth-
ical conduct of a single judge can tarnish the reputation of the en-
tire judiciary. So a critical aspect of fitness for a Federal judgeship 
is the ability to meet the highest ethical standards. 

What are the most important lessons you have learned, either in 
your law practice or in your judicial career, in your government 
service, that you will bring to the bench if confirmed as a district 
court judge? Mr. DeGiusti, let us start with you. 

Mr. DEGIUSTI. Thank you, Senator. Senator, respect for the 
court, respect for the judicial process equates to respect for the rule 
of law. It is imperative in this country that our citizens have re-
spect for the rule of law and they believe in the rule of law. And 
if district judges—or any judge, for that matter, does not uphold 
the highest level of integrity in the performance of their duties, 
then that respect for the rule of law can erode. And, of course, that 
would be the most unfortunate of things, and so for that reason, 
if confirmed, I will always endeavor to uphold the highest stand-
ards of integrity. 

Thank you. 
Senator FEINSTEIN. All right. Mr. Osteen, judicial ethics. 
Mr. OSTEEN. Senator, I agree with what Mr. DeGiusti just said. 

I think as I understood the question, what are the most important 
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things or experiences you have had, or something along those lines, 
I would suggest to the court that when I started practicing law 20 
years ago, I did not have a keen understanding or handle on all 
the ethical rules that we had to follow as attorneys. However, I 
have endeavored to follow those ethical rules throughout my ca-
reer, and my experience has taught me that when an organization 
such as a bar association or a judiciary under the Code of Conduct 
sets forth certain rules, those rules are certainly to be followed 
whether or not they are clearly understood in every instance be-
cause they are important to the dignity and integrity of the profes-
sion. 

My experience has been, even though I may have had questions 
about some things as we went along, my experience was that in fol-
lowing the rules, that was exactly the right path and the best 
course to take. 

Thank you. 
Senator FEINSTEIN. Mr. Reidinger? 
Mr. REIDINGER. There is one thing I would add, and that is what 

I have learned about this topic in the practice of law. Throughout 
my career, I have had wonderful mentors, and if there is one thing 
I have learned from them, when it comes to issues of ethics, it is 
not a question of when you step over the line or when you get your 
toes near line. It is that you never get your toes near the line. If 
there is a question about whether something is ethical, that is 
probably a pretty good indication that is something you need to shy 
away from what even might be unethical. And it is not just a ques-
tion of following the rules. It is a question of avoiding the appear-
ance of impropriety. I think that not only goes for lawyers, it goes 
doubly for judges. 

Senator FEINSTEIN. Thank you. 
Judge Sammartino? 
Judge SAMMARTINO. I agree with all the comments of the nomi-

nees this afternoon because I believe that the appearance of any 
question of an ethical concern is as important as an actual conflict, 
and I believe that for the reason that the trust and confidence in 
the system of justice that we have in America is critical to our col-
lective well-being. 

So when the question is raised, when a concern comes to mind 
or is asked, I think that is the time to take action and act accord-
ingly. 

Senator FEINSTEIN. One final question on the subject of recusal. 
Generally, Federal judges have great discretion when possible con-
flicts of interest are raised to make their own decisions about 
whether to recuse themselves from particular cases. So I think it 
is important that judicial nominees have a well-thought-out view of 
when recusal is appropriate. 

Former Chief Justice Rehnquist made clear that he understood 
that the standard for recusal was not subjective; rather, it was ob-
jective. The standard was whether there might be any appearance 
of impropriety. 

How would you interpret the recusal standard for Federal 
judges? Anybody? 

Mr. REIDINGER. I will start with that one because I believe my 
answer to the last question really goes to the heart of this. When-

VerDate 0ct 09 2002 09:38 Sep 17, 2007 Jkt 037658 PO 00000 Frm 00525 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\37658.TXT SJUD1 PsN: CMORC



518

ever there is even a question to be there, even if it does not raise 
an actual ethical question, it may raise a question of the appear-
ance of impropriety. And, therefore, just like Chief Justice 
Rehnquist said, when there is even a question, that is probably a 
good objective standard as to when a judge ought to recuse. 

Senator FEINSTEIN. Judge Sammartino? 
Judge SAMMARTINO. I agree with that also. Our greatest goal, 

should we all be confirmed as Federal district court judges, is to 
preserve public confidence in the system that we would become a 
part of. Once the question has been raised, I think we need to act 
accordingly to diminish that concern on the part of the litigants, so 
the appearance is as important as the actuality. And I would be 
very sensitive to that, as we are in the State of California on the 
State side. 

Senator FEINSTEIN. Mr. DeGiusti? 
Mr. DEGIUSTI. I agree with those comments, Senator. Clearly, 

the appearance of impropriety is as harmful as the existence of im-
propriety. So both have to be guarded against, and if the question 
is close at all, then a judge should recuse. 

Senator FEINSTEIN. Thank you. 
Mr. Osteen? 
Mr. OSTEEN. Senator, I agree with what my colleagues have said. 

I do agree there is both a subjective and objective component to the 
recusal statutes. Recusal is not a matter to be taken lightly be-
cause I also believe a district judge has an obligation to hear all 
those cases that he can fairly hear, but certainly subject to the 
rules, both the subjective and objective components of those rules. 

Senator FEINSTEIN. Thank you. 
Thank you all very much. I am going to let you off easy. This will 

conclude the hearing. I would just like to say that the record will 
be held open for 1 week for written questions. I thank the nomi-
nees, and I adjourn the hearing. 

[Whereupon, at 3:21 p.m., the Committee was adjourned.] 
[A submission for the record follows.]
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NOMINATIONS OF JENNIFER WALKER ELROD, 
NOMINEE TO BE CIRCUIT JUDGE FOR THE 
FIFTH CIRCUIT; RICHARD A. JONES, NOMI-
NEE TO BE DISTRICT JUDGE FOR THE 
WESTERN DISTRICT OF WASHINGTON; AND 
SHARION AYCOCK, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DIS-
TRICT OF MISSISSIPPI 

THURSDAY, JULY 19, 2007

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC 
The Committee met, pursuant to notice, at 2:45 p.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Benjamin L. Cardin, 
presiding. 

Present: Senator Cornyn. 

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, A U.S. 
SENATOR FROM THE STATE OF MARYLAND 

Senator CARDIN. The hearing will come to order. And let me 
thank you all for your attendance. 

I want to thank Senator Leahy—Chairman Leahy—for giving me 
the opportunity to chair this hearing. 

This will be the first hearing that I’ve chaired for the confirma-
tion of judges. And I consider that to be a great honor. 

I think one of the highest responsibilities of a United States Sen-
ator of this Judiciary Committee is the consideration of appoint-
ments to the Federal bench. And I want to thank our three nomi-
nees for their commitment to public service and their willingness 
to serve. I welcome all three, along with your families, here today. 

During my campaign for the U.S. Senate, I outlined to the people 
of Maryland what I would use in considering appointments to the 
Federal bench. I think it’s extremely important to look at the quali-
fications of the nominees, as well as their judicial temperament, as 
well as their passion for the Constitution and its protections of the 
civil liberties of the people of our Nation. So I take this responsi-
bility—this committee takes this responsibility—very, very seri-
ously and I look forward to this hearing. 

My father was a Circuit Court judge and I know the importance 
of being a judge. We rely upon our Judiciary Committee as an inde-
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pendent branch of government, as a check and balance on the legis-
lature, and on the executive branch of government. 

Serving as a judge is a public service and a sacrifice, and I once 
again thank those who are willing to put themselves forward in 
that capacity. I particularly want to express my appreciation to 
your families for putting up with the sacrifices of serving as a 
judge. 

We will hear from three panels today. The first will be our col-
leagues in the U.S. Senate who’ve requested an opportunity to be 
here. We will then hear from the nominee for the Circuit Court of 
Appeals, and then the two nominees for the District Court. 

I would, next, normally recognize Senator Cornyn as a member 
of this committee, but I will start with Senator Lott. 

PRESENTATION OF SHARION AYCOCK, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF MIS-
SISSIPPI BY HON. TRENT LOTT, A U.S. SENATOR FROM THE 
STATE OF MISSISSIPPI 

Senator LOTT. Well, thank you very much, Mr. Chairman. Thank 
you, Senator Cornyn and Senator Murray, for letting me go for-
ward. Like you, too, I am involved in a hearing down on the second 
floor, and I’ll run right back. 

But I’m really particularly pleased to be here today. It’s the first 
opportunity I’ve ever had of this nature. I’m here to endorse the 
nomination of Judge Sharion Aycock to be a Federal District judge 
in the Northern District of Mississippi. 

She would be the first Federal District woman judge in the his-
tory of the State of Mississippi. I apologize that we have come to 
this point so late, but we have found an excellent nominee to be 
a good Federal judge—an excellent Federal judge—and to be the 
first woman in our Federal judiciary in Mississippi. 

Her husband Randy is here with her today. We’re delighted to 
see him. I told him to say good bye and wish her well as she as-
cends that place in the heavens known as the Federal bench. 

I should note right at the beginning, she has received an ABA 
rating as ‘‘Unanimously Well Qualified’’. She currently sits on the 
Circuit Court bench in the First Circuit District of Mississippi. I 
first met her, I think, some 18, 19 years ago in a small town in 
north Mississippi. In fact, she was born in Tremont, Mississippi. It 
probably has a population of not 1,000, I don’t guess, but not many 
people. 

She graduated with honors there from high school. She attended 
Mississippi State University, where she graduated with a degree in 
political science. She received her law degree from Mississippi Col-
lege School of Law. She served as co-editor-in-chief of the Law Re-
view there, and finished second in her class. 

After law school, she was employed by the C.T. Cleveland law 
firm in Fullton, Mississippi and she had an extensive private prac-
tice. She represented the Itawamba County Board of Supervisors, 
the Board of Education, the town of Tremont, the city of Fullton, 
and Northeast Mississippi Natural Gas District. She also served as 
the Itawamba County prosecuting attorney from 1984 to 1999. 

She’s been very active in her community. She’s past president of 
the Itawamba County Development Council, which has done an ex-
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cellent job, I know to my own knowledge. She served on the hos-
pital foundation. She worked with the health services in the region. 
She served as chairman of the Prairie Girl Scouts Capital Fund. 
She has received the Itawamba County Good Citizen Award in 
2000, and on and on and on. I mean, she’s just been involved in 
everything in this community. She’s been real active. 

But she has primarily been recognized by Senator Cochran and 
me as an outstanding jurist in North Mississippi. She served as the 
First Judicial District President and Secretary, the first female 
President of the Mississippi Bar Foundation, and was honored as 
a Fellow of the Mississippi Bar. 

So I think you get the drift here. I’ve watched her for many 
years. I must say that when we recommended her for consideration 
to the White House, there was an inquiry: is she a Democrat? And 
I said, you know, I don’t know. It doesn’t really matter. She’s got 
the personal integrity, the character, the experience, the education, 
the demeanor to be a good Federal judge. 

When you become a good, fair-minded Federal District judge, 
partisan politics or philosophy don’t matter. This is an excellent 
nominee, and I fully, wholeheartedly recommend her to the com-
mittee and urge her expeditious approval by the committee so that 
she’ll be sent to the floor so that she can assume her position on 
the Northern District District Court. 

Thank you. 
Senator CARDIN. Senator Lott, thank you very much for your tes-

timony. We know your schedule, so if you need to leave, we cer-
tainly understand. 

Senator LOTT. Thank you. Thank you. 
Senator CARDIN. The senior Senator from Washington, Senator 

Murray. 

PRESENTATION OF RICHARD JONES, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE WESTERN DISTRICT OF WASH-
INGTON, BY HON. PATTY MURRAY, A U.S. SENATOR FROM 
THE STATE OF WASHINGTON 

Senator MURRAY. Thank you very much, Mr. Chairman. Con-
gratulations on chairing your first Judiciary hearing. To all of the 
members of your committee—I know they’ll be coming in—I want 
to thank you for this opportunity. 

I am very honored to be here today to introduce to the U.S. Sen-
ate a very distinguished lawyer. He is a King County Superior 
Court judge from my home State, Richard Jones. He is a man who 
enjoys broad bipartisan support and he deserves a seat on the Fed-
eral bench. 

President Bush nominated Judge Jones to be a District Court 
Judge for the Western District of Washington State. Judge Jones 
is an excellent choice and I am very proud to be here to support 
him and to welcome him before the Judiciary Committee. 

On this special day, Judge Jones is joined by a number of mem-
bers of his family, and I want to take a minute to introduce them, 
if you want to stand up. His wife, Leslie is here with him; his sis-
ter, Theresa Frank; his niece, Dana Frank-Looney; his sister, 
Mardra Jay; and his brother-in-law, Christopher Jay. I want to 
thank all of them for being here today as well. 
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Mr. Chairman, if you were to ask lawyers and judges in my home 
State about Judge Jones, here are some of the descriptions that 
you would hear: ‘‘He is admired by everyone in the justice system.’’ 
‘‘He gives respect and he gets respect.’’ ‘‘The test of one’s perform-
ance is the way they handle the smaller cases. Richard displays 
precisely that same degree of sensitivity to all that appear before 
him.’’

One newspaper said, ‘‘In his courtroom, Jones is known for mak-
ing eloquent statements that express just the sort of values needed 
in a judge.’’ The Seattle Times went on to say, ‘‘This is a lifetime 
appointment with no room for mistakes, and we believe there is no 
mistake here.’’

Mr. Chairman, I couldn’t agree more. Judge Jones has handled 
some of the most difficult cases in Western Washington in the past 
decade and he’s won the respect of everyone who has come before 
him. He, in fact, heard the murder charges against Gary Ridgeway, 
also known as the Green River Killer. 

Ridgeway pleaded guilty to 48 counts of aggravated first-degree 
murder in 2003, and is one of the most prolific serial killers in 
American history. It would be a tough case for any judge, but 
Judge Jones earned praise for the sensitivity and dignity he 
showed for the victims of the Green River Killer. 

As a result of that case and in recognition of his long service to 
Washington State, in 2004 Judge Jones received the Judge of the 
Year Award from the Asian Bar Association of Washington, the 
King County Bar Association, the Washington State Bar Associa-
tion, and the Washington State Trial Lawyers Association. 

Both Senator Cantwell and I assisted the President in choosing 
Judge Jones from a list of very qualified candidates. When I met 
him, I was impressed with his sensitivity, with his professionalism, 
and his overall sense of fairness. 

Throughout his career, Judge Jones has won high praise for his 
judicial demeanor and for the respect he shows all parties. He 
clearly meets the standards of fairness, evenhandedness, and ad-
herence to the law that we except of our Federal judges. 

In terms of his personal background, he graduated from Seattle 
University and the University of Washington School of Law. In pri-
vate practice, Richard Jones successfully represented both plaintiffs 
and defendants in a variety of civil cases. 

As a county and Federal prosecutor, he had extensive experience 
prosecuting criminal cases. And most recently as a full-time King 
County Superior Court judge, Richard Jones has distinguished 
himself and won broad support. Since he was first appointed in 
1994, the voters of King County have reelected him three times. 

I know that I speak on behalf of a large number of the people 
in my State’s legal and law enforcement community in saying our 
Federal bench will be stronger when Richard Jones is confirmed. 

So it is my pleasure to be here today to introduce this great law-
yer and judge to the committee, to support his nomination fully, 
and to help make him our newest Federal judge. I urge this com-
mittee to approve this nomination promptly, and I hope we can 
confirm Judge Jones before the full Senate quickly. 

Thank you very much, Mr. Chairman. 
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Senator CARDIN. Senator Murray, thank you for your testimony. 
We appreciate it very much. 

We are now pleased to have the entire Senate delegation here. 
Starting with the senior Senator, Senator Hutchison. 

PRESENTATION OF JENNIFER ELROD, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE FIFTH CIRCUIT, BY HON. KAY BAILEY 
HUTCHISON, A U.S. SENATOR FROM THE STATE OF TEXAS 

Senator HUTCHISON. Thank you, Senator Cardin. We certainly 
appreciate your chairing this hearing and having a hearing on our 
nominee for the Fifth Circuit Court of Appeals. There are three va-
cancies on that court, and we hope that we can have a confirmation 
of Jennifer Elrod. 

She is an outstanding, accomplished judicial nominee. She has a 
distinguished State court judge record, and as a practicing attor-
ney. Judge Elrod showed her judicial capability in the 190th Dis-
trict Court in Houston, Texas, where she currently presides. At 
present, she manages a docket of over 1,000 cases and leads all 
Harris County Civil District judges in the number of jury cases 
tried to verdict since 2005. 

Prior to serving on the bench, she practiced at Baker Botts, 
where she worked for 8 years on litigation matters, including anti-
trust, employment law, commercial litigation, and general civil liti-
gation. She also served as a law clerk to the Honorable Sim Lake 
in the Southern District of Texas. 

Judge Elrod’s outstanding intellect is evidenced by her excep-
tional academic credentials. She graduated magna cum laude from 
Baylor University in Texas, and cum laude from Harvard Law 
School. 

She has long been dedicated to pro bono service and charitable 
causes, and she is the former chair of the Gulf Coast Legal Founda-
tion, the largest provider of pro bono legal assistance to indigent 
people in the Texas Gulf Coast region. 

She was recently commended by the Texas Access to Justice 
Commission for her service in facilitating the advocacy skills of 
lawyers who represent poor and low- income Texans. 

Judge Elrod has also been an active member in the Texas Bar 
and the Houston Bar, and she is a two-time recipient of the Presi-
dent’s Award for Outstanding Service to the Houston Bar Associa-
tion. And she was named Outstanding Young Lawyer of Houston 
in 2004 by the Houston Young Lawyers’ Association. 

I am honored to introduce her. She meets the high standards 
that we hold for all of our judicial nominees. She has an impressive 
record of public service, work ethic, integrity, and will bring honor 
to our Federal bench. She is married, with two children, living in 
Houston, Texas, and I commend her to the committee. 

Senator CARDIN. Thank you, Senator Hutchison. 
Senator Cornyn? 

PRESENTATION OF JENNIFER ELROD, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE FIFTH CIRCUIT, BY HON. JOHN 
CORNYN, A U.S. SENATOR FROM THE STATE OF TEXAS 

Senator CORNYN. Thank you, Mr. Chairman. I’ll try not to dupli-
cate too much of what Senator Hutchison said about Judge Elrod, 
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but I take a special interest, as you noted, in judicial nominations, 
considering it a very important part of our responsibilities. But, 
this is also because I was a member of the Texas State judiciary 
for 13 years before I became a recovering judge, and moved on into 
other work as Attorney General of our State, and then to the U.S. 
Senate. 

It is perhaps evidence of my advancing years and Judge Elrod’s 
relative youth that I did not know her until she was selected by 
the White House for this job. But I have to tell you, I’ve been over-
whelmingly impressed by your qualifications for this job. 

Senator Hutchison noted that this is a judicial emergency on the 
Fifth Circuit, one of our busiest Circuit Courts in the Nation, and 
we have two vacancies. Just recently, the second nominee has been 
sent over by the White House. So it’s my hope that both of these 
nominees will be given prompt consideration, and that’s why I’m 
especially grateful to you and to Chairman Leahy for having this 
prompt hearing on this seat. 

As Senator Hutchison noted, Judge Elrod graduated from Har-
vard Law School. It’s interesting, as just sort of a footnote, that 
when she began her legal education at Harvard Law School, she 
participated in what was known as a James Barr Ames Moot Court 
Appellate Advocacy Competition. 

Though her team lost in the final round by a vote of 2:1, it did 
win the vote of one of the panelists, a certain judge from the U.S. 
Court of Appeals for the Fifth Circuit by the name of Patrick 
Higgenbotham. It is perhaps ironic that Judge Elrod now stands 
before the Senate Judiciary Committee, nominated by the Presi-
dent, to fill the vacancy created by Judge Higgenbotham’s transi-
tion to senior status. 

After Judge Elrod served as a law clerk to Judge Sim Lake, a 
well-respected Federal District judge in the Southern District of 
Texas, she served in private practice and then was appointed by 
the Governor of Texas in 2002 to her current seat in Harris Coun-
ty. 

As you probably know, in Texas we have a long heritage of elec-
tions for judges. It is an artifact, perhaps, of our history. But she 
has been reelected twice to that position and has presided over 
more than 200 trials, gaining a reputation as a fair, hardworking, 
and thoughtful judge, recognized for her low reversal rate. 

Senator Hutchison has noted her community service, which is 
highly significant considering the fact that she’s married and has 
two young children. Judge Elrod commendably balances her career 
as a lawyer and a judge with her desire to further serve the com-
munity. For example, she serves as chairwoman of the Gulf Coast 
Legal Foundation, now known as Lone Star Legal Aid, which 
serves more than one million low-income persons, making it the 
fourth largest legal aid program in the Nation. 

She was first general counsel to Communities and Schools in the 
Houston area, and co-chair of the Houston Volunteer Association’s 
legal hot line, for which she has received an award for her out-
standing pro bono work. She’s taught at the University of Houston 
Law Center as an adjunct professor. 

I think one of the basic questions we all want to know about on 
judicial nominees, is what’s their judicial temperament like? And, 
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of course, Judge Elrod has a demonstrated record of excellent judi-
cial temperament. 

She understands the difference between being a judge and being 
an advocate. And it’s this fairness and respect for all is why Judge 
Elrod’s nomination is supported across the Houston legal commu-
nity. She has the personal endorsement of past and current presi-
dents of the Houston Bar Association, the Hispanic Bar Associa-
tion, and the Mexican-American Bar Association, and those are just 
a sample. 

So, Mr. Chairman, I could go on and on, but I won’t so we can 
get on with the witnesses. Let me just say thank you for allowing 
me to join Senator Hutchison in commending this outstanding law-
yer, judge, and Texan to you. We hope the committee will act 
promptly on this nomination. 

Senator CARDIN. Well, we thank both of you for your testimony. 
Senator Cornyn, I have the pleasure of hearing from you regularly 
on our committee, but it’s always nice to see you on the other side 
of the dais here. 

Senator CORNYN. You are nice to say it’s a pleasure. I appreciate 
it. 

Senator CARDIN. It truly is. Always is. 
Without objection, the statement from Chairman Leahy will be 

made a part of our record. 
[The prepared statement of Chairman Leahy appears as a sub-

mission for the record.] 
Senator CARDIN. I’ve been advised that Senator Cochran is on 

the floor. He wanted to be here to introduce and support Sharion 
Aycock for the U.S. District Court for the Northern District of Mis-
sissippi. If Senator Cochran is able to be here, we will interrupt in 
order to give him a chance to be heard. 

We will now proceed to the second panel which consists of one 
witness, Judge Jennifer Walker Elrod, who has been nominated to 
the United States Circuit Court for the Fifth Circuit. 

Judge Elrod currently sits on the 190th District for Harris Coun-
ty, Houston, Texas, a position she’d held since 2002. Before joining 
the State bench, Judge Elrod spent 8 years in private practice as 
an associate of Baker Botts, and served as a law clerk for Judge 
Sim Lake in the United States District Court for the Southern Dis-
trict of Texas. 

She is married to Hal Connor Elrod, director of Information Sys-
tems at Direct Energy, and has two children. 

Judge Elrod, it is the tradition of our committee we swear in our 
witnesses. If you would, you are standing. 

[Whereupon, the witness was duly sworn.] 
Senator CARDIN. Thank you. 
Judge Elrod, the way that we proceed, first, if members of your 

family are here, we would welcome your introduction of the mem-
bers of your family. You are free to proceed as you wish as far as 
an opening statement is concerned. The committee will then be 
asking you some questions and it will be supplemented by written 
questions. We keep the record open after the hearings for your 
reply to written questions. 

But you may proceed as you wish. 
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STATEMENT OF JENNIFER WALKER ELROD, NOMINEE TO BE 
CIRCUIT JUDGE FOR THE FIFTH CIRCUIT 

Judge ELROD. Mr. Chairman, thank you for having me here be-
fore your committee today. I do not have an opening statement, but 
I would take this opportunity to introduce my family to you. 

As you’ve mentioned, my husband, Hal Elrod, is here, as well as 
our daughters: Catharine Leigh Elrod and Elizabeth Connor Elrod. 

Senator CARDIN. We see them. They’re waving. That’s good. 
[Laughter.] 
Judge ELROD. In addition, my parents, Johnny and Jeannie 

Walker are here. My brother, Lieutenant John David Walker and 
his wife Melissa; my sister, Jennise Stubbs, and her son, Jackson 
Stubbs, are here; and my uncle, Van Walker. I think that’s all of 
my family members. And if I’ve forgotten someone, I apologize. I 
hope I haven’t. 

And in addition, I also am privileged to have three of my col-
leagues from the Harris County judiciary here: Judge Ken Wise, 
Judge Jeff Brown, and Judge Grant Dorfman who have made the 
trip, and I am honored that they would make a trip like this to 
come and be part of this, and also my other friends who are here. 
So, thank you very much. 

[The biographical information of Judge Elrod follows.]
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Senator CARDIN. Well, we appreciate your family and your asso-
ciates and friends being here. We know this is a particularly impor-
tant day. As I said in my opening comments, I really want to thank 
the family particularly because I know it’s not easy to serve as a 
judge and it takes time away from the family, and we very much 
appreciate the sacrifices that are made by your family. 

So I can explain to your family, this is a traditional type of a 
hearing where we’ll ask questions. Some of them could get rather 
direct at times, but it’s a requirement that we try to find out as 
much information as possible because you’re being appointed to a 
life term position and this is the one opportunity that the public 
gets to have a full record of your qualifications and your views, and 
we try to take advantage of this the best that we can.. 

If I understand correctly, you choose not to make an opening 
statement. Am I correct? 

Judge ELROD. Yes, Mr. Chairman. That’s correct. 
Senator CARDIN. Let me start off by asking you a few questions, 

if I might. I believe that you served on a judicial screening com-
mittee of the Association of Women Attorneys. So I’m going to start 
by asking you, what questions did you ask or did you want to know 
in screening applicants to become a judge? 

Judge ELROD. Well, it’s been a while, but as I recall I was inter-
ested in knowing about the judicial temperament of the candidates. 
It’s very important that people who serve on the bench don’t have 
that ‘‘black robe fever’’ or ‘‘robitis’’ or whatever they call it these 
days, and that people who are going to serve have an even tem-
perament and are listeners. 

Also, I looked at their experience because it’s important to have 
people who have demonstrated experience in the field. And do they 
have a reputation for integrity in their practice of the law. Those 
were some of the categories that I looked at when I screened can-
didates. 

Senator CARDIN. First of all, as I told you yesterday when we had 
a chance to meet, I really do applaud your leadership on legal serv-
ices and pro bono. I think that’s an extremely important responsi-
bility that lawyers have, and you’ve taken that responsibility very 
seriously with your leadership in Texas. I congratulate you for 
that. 

Some of the most significant cases that you’ve been involved with 
has been on a pro bono basis, and I find that impressive and just 
really want you to know that I, for one, appreciate that type of 
commitment to equality within our judicial system. 

I do want to talk, though, about one of the criteria which is of 
concern to the committee, and that is experience. You are nomi-
nated to serve on the Appellate Court, a lifetime position. 

You have no judicial experience on the Federal bench, although 
you certainly do at the State level. This is a position that will re-
quire a considerable amount of attention to the constitutional de-
tails and precedent for affecting a lot of trials in this country. 

What can you tell me that can give this committee some comfort 
that you are qualified and experienced to serve on the Federal Ap-
pellate Court? 

Judge ELROD. Well, I can go through my specific experiences in 
the Federal system, and I’m happy to do that, Mr. Chairman, if 
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you’d like me to do that. But I think the most important thing I 
can tell you is that I take very seriously something that my men-
tor, Judge Sim Lake, said to me. 

He said the people that come to court and have a problem, that 
day their problem is the most important thing. That’s the most im-
portant case that you consider, because it’s most important to 
them. 

And, indeed, sometimes it’s the very most important things in 
their very lives and I’ve tried to treat each of the cases that have 
come before me in that way and treat them with diligence and 
careful attention, and I would bring that diligence, careful atten-
tion, and work ethic and respect for the Constitution to the Fifth 
Circuit Court of Appeals, if you were to confirm me. 

Senator CARDIN. I know your background. I know your career. 
We have that information in the record. You have a background on 
the bench and in private practice which is impressive. We are talk-
ing about an appellate Federal position. It’s going to take a great 
deal of commitment on your part to be adequately prepared for the 
type of cases that are going to come to the Federal bench. Is there 
any path that you intend to take in order to be properly prepared 
to meet the challenges of the Appellate Court? 

Judge ELROD. The path that I would take would be to listen, to 
read the briefs, to listen carefully to the arguments, to listen to the 
positions and discussions of my colleagues, and to work diligently, 
to read every single record thoroughly and to treat the—to treat 
that responsibility with the highest regard, as would be called for 
on the Fifth Circuit Court of Appeals. 

Senator CARDIN. I want to move to the issue that has been of 
concern to this committee on diversity on the bench. You are nomi-
nated for a seat on the Fifth Circuit that includes Mississippi, Lou-
isiana, and Texas and presides over the largest percentage of mi-
nority residents, 44 percent, of any regional Circuit Court of Ap-
peals in the country outside of Washington, DC. 

Mississippi has the highest African American population, 36 per-
cent of any State in the country. Louisiana has the second-largest 
African American population, 32 percent of any State in the coun-
try. 

Given these percentages, of the 19 Federal judges that now sit 
on the Fifth Circuit, only one is African American. So I want to 
know your views as to how important you believe diversity is for 
the public to have confidence that the courts are going to be re-
sponsive to their needs. 

Judge ELROD. Well, I have treated the issue of diversity very im-
portantly in my career. As a matter of fact, on Monday when I get 
back to Texas, I’ll try a case—unless it’s settled—but I will also 
host a program of high school students from disadvantaged back-
grounds who come to the Harris County courts every year, and 
have for the past 5 years that I’ve sat as a judge, designed espe-
cially to tell them about careers in the law. I have taken the per-
sonal responsibility to make sure that there are educational oppor-
tunities available and that people can learn that people can be suc-
cessful in careers in the law. 

Senator CARDIN. Now, obviously you’re just one of the appoint-
ments. There’s a whole series. You cannot create diversity by one 
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appointment, but it does have an impact on the diversity within 
the court. I want to come back to the issue of the balance within 
that Circuit. It does trouble me about the lack of diversity on the 
Fifth Circuit. 

I just really want to know whether it’s of concern to you, whether 
you believe there should be efforts to have greater diversity on the 
institutions of government that the people of this Nation are con-
cerned about, giving them a fair shake. 

Judge ELROD. With regard to the constitution of the Fifth Cir-
cuit, that is, of course, a matter for the President, with the advice 
and consent of the Senate. So, I can’t speak to the Fifth Circuit 
specifically, or any other court. 

However, again, I can turn to you, to my commitment that I have 
tried to display—that I have displayed, in my public service in the 
efforts that I’ve chosen, both in helping not only these high school 
students, but small children get their dental services so that they 
can go to school and be educated and not have to be embarrassed 
in school. 

My efforts—for example, I had the privilege of helping a young 
woman who was graduating from high school, and she was grad-
uating salutatorian of her class, and her parents could not come to 
the United States to see her high school graduation. 

They were—they lived in Mexico and they could not get the visas 
that they needed to come to her high school graduation. I was able 
to help her get her parents here to see her graduate, and her par-
ents sat in my office and thanked me and said that that was the 
proudest day of their lives. That was an important day in my legal 
career. 

Senator CARDIN. Thank you. You’ve been saved for a few min-
utes, because the senior Senator from Mississippi, Senator Coch-
ran, has arrived. You can continue to sit there if you will, but I 
want to call on Senator Cochran and give him a chance to address 
our committee. 

It’s always a pleasure to have you before our committee, Senator. 

PRESENTATION OF SHARION AYCOCK, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF MIS-
SISSIPPI, BY HON. THAD COCHRAN, A U.S. SENATOR FROM 
THE STATE OF MISSISSIPPI 

Senator COCHRAN. Mr. Chairman, thank you very much. I appre-
ciate your courtesy, and I apologize for being late. We had an Ap-
propriations Committee session on a bill that we are reporting to 
the full Senate that went a good bit later than we expected. 

But I’m very pleased to have the opportunity to introduce today 
Judge Sharion Aycock and recommend her confirmation as a 
United States District Judge for the Northern District of Mis-
sissippi. 

Judge Aycock’s husband, Randy, is with her here today. I had an 
opportunity to visit with him earlier today. 

I’m pleased to let you know that Judge Aycock is exceptionally 
well qualified by reason of her education, her experience, and her 
temperament to serve as a Federal judge. I am sure she will reflect 
great credit on the Federal judiciary. 
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During her distinguished career as a lawyer and as a State court 
judge in my State, she has earned the respect and admiration of 
the lawyers and judges who have worked with her and who know 
her well. She’s been selected to serve in many professional and 
community positions of trust and responsibility. The American Bar 
Association’s Standing Committee on the Federal Judiciary unani-
mously concluded that she is ‘‘Well Qualified’’ to serve as a Federal 
District Court judge. 

She was born and raised in Northeast Mississippi in the town of 
Tremont, Itawamba County, where she graduated from high school 
with honors and was elected president of the student body. She 
graduated with honors from Mississippi State University in 1977, 
where she studied economics and political science. 

She was a member of Phi Kappa Phi, the Nation’s oldest and 
largest honor society. She was inducted into the Mississippi State 
University Hall of Fame. She also served as president of her social 
sorority, Delta Delta Delta. 

She received her law degree from the Mississippi College School 
of Law, where she served as co-editor-in- chief of the Law Review 
and as treasurer of the student body. She graduated second out of 
a class of 146, and was admitted to the Mississippi State Bar. 

After graduation, she returned to her home county and started 
her law practice. She practiced as an individual practitioner in her 
own office since 1984 until she was elected to serve on the District 
Court State trial court bench. 

But during those years she represented her County Board of Su-
pervisors, the Board of Education, the town of Tremont, the city of 
Fullton, and the Northeast Mississippi Natural Gas District. 

She served as the Itawamba County prosecuting attorney for 8 
years. She was recognized as the State’s ‘‘Most Distinguished Juve-
nile Justice Professional.’’ She was elected Circuit Court judge for 
the first Circuit Court district in Mississippi in November of 2002 
and she was unopposed when she sought reelection in November 
of 2006. 

State court judges, as you know, are elected in Mississippi. Vot-
ers have the opportunity to get to know candidates personally and 
to learn more about their background and their ability. And based 
on a consensus of the people in her part of the State, she has truly 
been an outstanding trial judge. 

The fact that she was unopposed in 2006 in an area of the State 
which takes politics seriously, somebody said up there it’s a contact 
sport. Well, it may not be that, but people have recognized, across 
a broad range of the community, the tremendous job she does and 
the enthusiasm that she brings to the office and the courtroom 
every day. 

The First Circuit Court District’s docket is one of the busiest in 
the State of Mississippi. It had one of the largest backlogs, too, of 
any judicial district in the State, and she cleaned it up. Everything 
is up to date, and not just Cincinnati, or wherever, but everything. 
Kansas City. Sorry. Kansas City. 

During her tenure she’s had the opportunity to hear criminal 
cases and civil cases covering a broad range of subject areas, and 
she has done it all with a calm, cool, judicial temperament, a sensi-
tivity for the interests of jurors, of litigants, of judges. 
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She is a very popular choice for this position that has come open 
in the Federal court system of our State, and I’m looking forward 
to hearing all the compliments and the words of praise of her as 
she begins her tenure as a United States District Court judge. I 
recommend her highly and wish her well, and congratulate her on 
this nomination. 

Senator CARDIN. Thank you very much for your comments before 
the committee. Without objection, we’ll put the resolution of the 
Mississippi Chapter of the American Board of Trial Advocates in 
support of the nomination of Sharion Aycock into the record. 

Senator Cornyn? 
Senator CORNYN. Well, thank you, Mr. Chairman. I was thinking 

a little bit about your questions about diversity on the bench, and 
certainly I share your interests in seeing that everyone in our soci-
ety is represented in all branches of government, including the ju-
diciary. 

I was thinking about the fact that Judge Elrod, if confirmed, will 
replace somebody that looks more like you and me. I understand 
Judge Aycock will be the first United States Federal District judge 
who happens to be a woman in Mississippi, Senator Lott said ear-
lier. So, I think maybe we’re not making enough progress, but I 
think we have to note the progress that is being made and I’m 
grateful for that. 

Judge, I’m going to throw you a little bit of a curve ball here, but 
I know you can take it. I have a daughter in law school, so I hap-
pen to note these things. One of the major law firms in the Nation 
just increased its starting salary to $160,000 a year, which is a lit-
tle shocking for first-year law students. 

How do you feel about judicial salaries and our ability to attract 
the best and the brightest to the Federal judiciary? Because I know 
we all are concerned that it not be seen as a job that some people 
can take if they can afford it, but that others may be prohibited, 
or perhaps discouraged by much higher salaries in the private sec-
tor to what they can earn as a Federal judge. 

Judge ELROD. Well, Senator Cornyn, judicial salaries are in the 
province of Congress. I trust your wise judgment—Congress’ wise 
judgment—on judicial salaries. I personally—as you know, I did 
not take this job that I have now in order to increase my financial 
benefit, although I have seen in the State court a situation where 
some very good judges have left the State court bench in order to 
provide for their families. But I didn’t take the job I have now for 
the salary, and if I were to confirm—be confirmed to the Fifth Cir-
cuit, I would be happy to serve. 

Senator CORNYN. Well, when I was Attorney General of our State 
I used to tell the people that worked at the Attorney General’s of-
fice that I knew they weren’t in it for the money or the glory, and 
I trust that would also apply to you. 

One of the things that I am very profoundly concerned about is 
the extent to which the cost and the time involved in modern litiga-
tion prohibits many people from seeking and obtaining access to 
justice in our State and Nation. You know, it’s got to be an extraor-
dinary case that perhaps a lawyer might take on a contingency fee 
basis that would justify the kind of investment they would make 
in the case, and certainly just the delay and the pain that goes 
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along with being involved in perhaps a multi-year legal process dis-
suades some who might otherwise deserve access to justice from ob-
taining it. 

So can you tell us a little bit about your thoughts with regard 
to what can be done, and what has been done, and most particu-
larly what you have done, to address those concerns about delay 
and costs associated with justice that would prohibit some from 
seeking it. 

Judge ELROD. Well, one thing that I have done, is I tried—I 
asked the lawyers that come in my courtroom, would they like an 
expedited trial. And I’ll give anybody a trial in 45 days on the mer-
its, if they’ll agree to it. 

Otherwise, I have a very prompt trial scheduling order that I get 
into, because I’ve found if you give months and months and months 
and years and years for discovery, lawyers will try to find things 
that they need to discover. 

So you need to give adequate time to complex cases, obviously, 
but if you move things along and give everyone a fair playing field, 
but don’t delay, you save the litigants costs. Other things you can 
do, is you can allow the use of technology in the courtroom to be 
of—to be helpful. 

I allow anyone to appear on the telephone, for example, if they 
choose to do so as long as it’s not an evidentiary hearing, and other 
types of things like that. There are always innovations that can be 
made in order to streamline and to cut costs because litigants, the 
people whose cases the lawyers are bringing, don’t want to wait 12 
years to go to trial and spend millions of dollars. They want to get 
their disputes resolved in a prompt, efficient manner. 

Senator CORNYN. And, of course, Senator Cardin has already no-
ticed your service to the Legal Services to folks who are of modest 
means who might not otherwise have access to justice, so I com-
mend you for that. 

You’ve been a practicing lawyer, and now a District judge, and 
you are aspiring to enter the, I guess, the hermitage or whatever 
that is sometimes known as the Federal appellate judiciary. 

But it obviously takes a little bit of a different temperament, a 
little different attitude based upon your role in the legal system, 
whether as an advocate on behalf of a client, as you were at Baker 
Botts, or as a trial judge working with juries and establishing the 
facts so that the law may be applied to enter a judgment. 

But can you tell us a little bit about what sort of adjustment you 
think you’ll have to make going from a trial bench to an appellate 
bench in terms of how you approach your job or whether there’s not 
much change at all. 

Judge ELROD. In general, I think the job is very much—it’s a 
similar job in that you apply the law to the facts, you follow the 
law, you follow the Constitution. And that’s your job whether you’re 
sitting hearing a red light swearing match or the most complex 
patent dispute. 

You use the same skill set, however, you may take some more 
analytical reasoning, some careful study, careful review of prece-
dent. But it’s the same basic skill: a commitment to the facts and 
the law of the case that you’re considering that you have at the 
trial level and at the Court of Appeals. 
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Senator CORNYN. Well, you are quite accomplished as a lawyer, 
obviously did very well in law school and have a great record of 
success. I suspect that you might in many cases be the most accom-
plished lawyer in the courtroom, including the advocates. Are you 
going to be tempted to re-try the case, particularly on appeal, for 
the lawyers who tried it down below or before you in the appellate 
argument? 

Judge ELROD. It’s not a judge’s role to act as an advocate, as you 
know, having sat on the Supreme Court of Texas. My job would be 
to decide and rule on the law based upon the facts that were 
brought to me. We don’t step in and play in the game. And I don’t 
mean to belittle it and call it a ‘‘game’’, but we call the balls and 
the strikes, and I would be faithful to that role on the Fifth Circuit 
Court of Appeals, if I was confirmed. 

Senator CORNYN. Thank you very much. I’m confident you will. 
Thank you, Mr. Chairman. I see my time has expired. 
Senator CARDIN. Thank you, Senator. 
Let me talk about one of the cases that you were involved with 

on a pro bono basis that I found as a very interesting case. I think 
it’s Shell Fox, the one dealing with the wearing of the rosary in 
which the—I think you were a co-counsel in that, if I’m correct, in 
which there was concern that gang-related activities, that you wear 
certain apparel and students wanted to wear some religious arti-
cles, that you took the position that this is their freedom, their per-
sonal right do that, and it was unreasonable to restrict what stu-
dents could do as far as a rosary, I believe it was. 

Which is an interesting type of a conflict that is now occurring 
throughout not just the United States, but other countries. France, 
for example, has passed laws restricting what students can wear 
because of their concern of violent activity against students in 
schools. And, of course, we have a major concern about gang activ-
ity. 

So I just wanted to give you a chance to perhaps expand on that 
a little bit, tell us a little bit about your philosophy and your con-
cerns about protecting the rights under the Constitution, when 
sometimes there are conflicts under the Constitution where we’re 
trying to protect the peace and safety of a community, but we’re 
also trying to protect individual rights to express their religious be-
liefs as they see fit. Do you care to try to help me out on that one? 

Judge ELROD. Mr. Chairman, as you noted, I was an advocate on 
behalf of a client in that lawsuit. I think you put very well the con-
flicts that we have in our society. Public school safety is obviously 
of paramount concern in our society, as are First Amendment 
rights. 

Courts have to very carefully balance those issues based upon 
the law and the facts that are presented to them. In the case that 
I was an advocate on behalf of a client, the judge in that court 
found that, in fact, my clients had been discriminated against. 

Senator CARDIN. Well, perhaps you could give me a little bit 
more view—your views—as to the constitutional protections for 
civil liberties, for the right for one to express his or her religious 
beliefs, the rights under the Constitution for consumers against the 
arbitrary practices of business, those types of issues that I think 
the framers of our Constitution envisioned the judicial branch 
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being effective in protecting individual rights against arbitrary gov-
ernmental actions or private sector actions. Do you care to help me 
on that, your views? 

Judge ELROD. My views on—can you rephrase, Mr. Chairman? I 
apologize. I’m—

Senator CARDIN. How you would look at the Constitution, and in-
terpreting the Constitution to protect individuals, as you did in this 
particular case, against a law that you felt was wrong? But how 
do you look at judging the rights of an individual, whether it’s a 
right to religious freedom, freedom of speech, the constitutional 
protections we have. How do you view—how do you weigh that in 
your making decisions? 

Judge ELROD. Well, when a judge is considering these important 
rights in the Constitution, you basically take the facts of the case 
as it comes in and you look at the precedent. 

Right now I sit on a trial court in Houston, Texas, as you know, 
and I look to see, what has the first Court of Appeals said? What 
has the 14th Court of Appeals said? What has the Texas Supreme 
Court said about this? Has the Supreme Court of the United States 
opined on this? If none of these courts have opined, have other 
courts opined that could be helpful and give helpful, persuasive au-
thority rather than precedential authority? 

And I would carefully consider that, recognizing that these are 
important rights that need to be adjudicated based upon the facts 
presented in the case. 

Senator CARDIN. Let me put it this way. As a pro bono attorney 
in Legal Aid, you used your talents to help people who otherwise 
would not have gotten the opportunity to get their points brought 
out in our judicial system. That is what I find admirable about pro 
bono and about the legal aid work that you did. 

As an appellate court judge, how do you see your role in helping 
someone who is disadvantaged, or someone who has been op-
pressed, or someone who has not gotten a fair shake in our legal 
system? 

Judge ELROD. Well, my role as a role is obviously different than 
my role as an advocate. As a judge, my job is just to decide the case 
based upon the law, and the arguments, and the briefs that are 
presented. There are things that judges can do that help legal serv-
ices for the poor. 

For example, judges can teach practitioners who serve legal serv-
ices for the poor, advocacy skills. As was mentioned earlier, I did 
that this year. Judges can make sure that if people come in and 
needing legal services, that they have ready access and know of the 
legal services that are in their communities. The Houston Bar and 
the Houston Young Lawyers, for example, work hard to provide 
those types of lists and things, and judges can give out that infor-
mation. 

But judges cannot become advocates for the parties in a case be-
fore them. That’s—the judge steps out of his or her role if he choos-
es to say, I’m going to try to advance this party and not that party. 
That’s not a proper role for the judge. 

Senator CARDIN. In the confirmation hearings of Chief Justice 
Roberts and Justice Aleto, there was extensive discussions about 
the amount of which judges and justices are bound by previous 
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court decisions, stare decisis. What is your opinion as to how 
strongly judges should be guided by the doctrine of stare decisis is 
very, very important. 

Stare decisis gives us uniformity in the law. It promotes party-
settled expectations. It’s a very important legal principle. We would 
not have a stable system of justice of judges were, every day, 
changing their minds. And they shouldn’t be changing their minds, 
ever, based upon their personal will or personal whims, or even 
personal public policy views. 

Senator CARDIN. Thank you. 
Senator Cornyn? 
Senator CORNYN. Thank you, Mr. Chairman. I don’t have any 

further questions of this witness. 
Senator CARDIN. Judge, just bear with me for a few more mo-

ments. I’m going to make a request from you, and that is, as I 
think I told you when we were together, you have not been the au-
thor of that many published opinions, which is something that our 
committee normally looks at very carefully on appellate nomina-
tions. 

What I would request, is that copies of speeches that you gave 
in public forums, be made available to our committee. If you have 
copies, we will request that that be made to supplement our record 
just so that we have an opportunity to hear your thoughts. This 
will be taken in the right context, but I think it’s useful if we can 
see some more of your writing. So if you could comply with that, 
I certainly would appreciate it. 

There will be other questions that we’re going to be submitting 
for the record and give you a chance to reply to our committee on 
it, but I don’t have any additional questions at this time and I 
thank you very much. 

Again, I thank your family for being here. They’re great sup-
porters, I can see that. 

Judge ELROD. Thank you, Mr. Chairman. Thank you, Senator 
Cornyn. 

Senator CARDIN. The third panel will consist of two nominees for 
the District Court. Richard Anthony Jones, who’s been a judge on 
the King County Superior Court since 1994. Previously, Judge 
Jones served as an Assistant U.S. Attorney in the Western District 
of Washington and an associate of Bogle & Gates, staff attorney for 
the Port of Seattle, and Deputy Prosecuting Attorney for King 
County. 

We will also have on this panel Judge Sharion Richardson 
Aycock. Judge Aycock is a State trial judge on the Fifth Circuit 
Court District of Tupelo, Mississippi, a position she has served in 
since 2003. Previously, Judge Aycock worked in private practice as 
a sole practitioner, a partner in Soper, Russell, Richardson & Dent, 
an associate of A.T. Cleveland Law Office. She also serves as a 
county prosecuting attorney. 

If you will please stand to be sworn. 
[Whereupon, the witnesses were duly sworn.] 
Senator CARDIN. Please be seated. 
The way that I would request that we begin, each of you will 

have an opportunity, if you choose, to make an opening statement 
to the committee. I believe, Judge Jones, your family has already 
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been introduced, but I don’t mind you introducing them again. 
They deserve as much attention as you can give them for putting 
up with your public life. The same thing with Judge Aycock. 

So, Judge Jones, you may begin. 

STATEMENT OF RICHARD A. JONES, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE WESTERN DISTRICT OF WASH-
INGTON 

Judge JONES. Thank you, Senator. I will not be giving a formal 
statement, but I would like to begin by thanking you for taking 
time out of your busy schedule and for being here today. 

I’m very thankful also to the President of the United States, 
George Bush, for his confidence in nominating me to serve as the 
next Federal judge, if confirmed, in the State of Washington. 

I’m also very much appreciative for the fact that our Senator 
Murray was able to take time from her busy schedule to be present 
as well. 

At the sake of being redundant, Senator, I would take advantage 
of being able to introduce my family, because I’m very proud of the 
fact that they are here today. 

Please trust me in knowing that I have a very large family. This 
is a very small representation of my family. I would like to, once 
again, introduce my wife, Leslie Jones; my sister, Theresa Frank; 
her daughter, Dana Frank-Looney; my sister, Mardra Jay; and my 
brother-in-law, Christopher Jay. 

Senator CARDIN. Thank you. 
Judge JONES. Thank you, Senator. 
[The biographical information of Judge Jones follows.]
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Senator CARDIN. Judge Aycock? 

STATEMENT OF SHARION AYCOCK, NOMINEE TO BE DISTRICT 
JUDGE FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

Judge AYCOCK. Thank you. I will decline making an opening 
statement today in the interest of your time, and others’ there are 
here, but I do want to take this opportunity to thank President 
Bush for the nomination that I received for the District judge for 
the Northern District of Mississippi. 

I am very appreciative, Chairman Cardin, for you convening and 
conducting this meeting. This is something that we have been wait-
ing for for some time, and very anxious to have the opportunity to 
be questioned regarding this position. 

I also want to express how pleased I was that my home State 
Senators, Senator Cochran and Senator Lott, took time out of their 
very busy schedules to come here today and introduce me. 

I do have my husband here with me today. And Chairman 
Cardin, I have a large family in Mississippi, but it was our choice 
to travel and to make this hearing accompanied by my husband. 
I have a loving family at home in support of me. Thank you. 

[The biographical information of Judge Aycock follows.]
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Senator CARDIN. Well, again, we appreciate both your public 
service, plus also the commitment of your families. It’s not easy at 
times, and we certainly appreciate that very much. 

I want to thank both of you for the information that you’ve made 
available to the committee. That information has been reviewed. I 
must tell you, I was impressed by both of your backgrounds, your 
commitment to the judicial branch, and your knowledge and your 
backgrounds. So, I applaud both of you for a very distinguished ca-
reer. 

Your appointments are to the District Court, so let me, if I 
might, just tell you some of the advice my father gave me a long 
time ago when I used to go to his court and watch him. He was 
a Circuit Court judge, trial judge in Baltimore City. 

He was not reversed very often, but he felt a real obligation to 
try to make people feel comfortable in the court and to try to have 
a commitment to help particularly those people who were disadvan-
taged. Our system is tough enough. But at the Circuit Court level, 
you can apply some practical solutions sometimes to problems. 

I’m just really trying to get, if I might, your thoughts about your 
responsibility as a District Court judge as it relates to the Con-
stitution, as it relates to the protections that are in the Constitu-
tion, as it relates to individuals who have been put at a disadvan-
tage in our society, and sometimes the only way that they can get 
relief is through the courts. 

How do you view your position—the potential position—as a Fed-
eral District Court judge in carrying out I think what the framers 
of our Constitution intended, the judicial branch to protect the 
rights of individuals against abuses of either the private sector or 
government? 

Judge Jones, you can start if you’d like. 
Judge JONES. Thank you, Senator. Senator, I think, first, I’d ask 

you to look at my history and my background in terms of things 
that I have done. My father taught me as a young boy, it’s not so 
much in what you say as opposed to the things that you do. I have 
been very actively involved in different programs to assist others 
in their access to justice. 

As you can see from the materials I’ve submitted to this com-
mittee, I serve as the advisor to the Access to Justice program in 
our local jurisdiction. I work with lawyers and law students to en-
courage them to assist individuals who can’t obtain assistance by 
any other means; but for their assistance, there would be no rep-
resentation. 

In addition to that, Senator, the commitment that I have as a 
judge and as a public servant for many years has been one geared 
to fairness and to ensure that the Constitution applies to all per-
sons equally at all times in every respect, regardless of background 
or personal circumstances. 

Senator CARDIN. Thank you. 
Judge Aycock? 
Judge AYCOCK. Chairman Cardin, I think it’s important. As you 

have noted, you know something about our background and our 
history, but that’s very important to me, where I came from. The 
fact that I have had the privilege of practicing 22 years in a very 
rural community where I had the privilege of representing all 
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kinds of people, I think that has prepared me for going on the 
bench, where I respect every single person that walks in that court-
room. It is the most important day of their lives when they have 
something before the court, oftentimes having waited months, per-
haps years, to get there. 

So once they’re there, that litigant deserves my attention. They 
deserve all the listening power I can put behind listening to the 
testimony, hearing what they have to say, knowing what the law 
is, because I need to get it right at that stage, and just being fair 
to that litigant, making them feel that they are welcomed in that 
courtroom, that I have not pre-judged their case, that I am there 
to listen and to make a fair decision based upon the law. 

Senator CARDIN. We had a little conversation with the last panel 
on stare decisis, and I expect I’ll hear in your response how impor-
tant that is for consistency on the courts, and that of course you 
are bound by stare decisis. If you would like to comment on that, 
fine. 

But what do you do when you have litigants before you where 
it is clear that, following what appears to be the legal precedent, 
the decision is not going to be one that is in the interest of justice? 
What do you do then? Do you follow stare decisis or are there other 
courses that you can take? Judge Jones? Let’s reverse it. We’ll go 
to Judge Aycock this time. 

Judge AYCOCK. Thank you. Certainly there are times that I have 
made unpopular decisions in the courtroom, and perhaps that best 
speaks to just the acknowledgement that you don’t always know 
the perfect answer. You can’t always fix the situation. But people 
expect fairness and they expect evenhandedness, and they expect 
a level playing field. 

If they get those things, then when they walk out of the court-
room and they know they’ve been treated fairly, even though the 
decision may be something different that they had hoped for, then 
they can’t be critical of the system itself. And that’s my job, is to 
make sure that that happens in my courtroom. 

I know that there are times that making that decision following 
that rule of law that is there that has been established, sometimes 
you look at that and question it, perhaps. But my job as a trial 
judge is to know what the law is, and then to apply that law, but 
understanding that my judicial temperament requires me to re-
mind myself of the components of compassion and understanding, 
and to be fair, above all. 

Senator CARDIN. Thank you. 
Judge Jones? 
Judge JONES. Senator, I can’t tell you how many times lawyers 

have approached me in the courtroom, prefacing their remarks 
with, this is a novel approach to the law, your Honor, and respect-
ing that, indeed, it is a novel approach to the law. If confirmed, I 
would fully expect to take an oath upholding the Constitution of 
the United States, and with that comes the very serious commit-
ment and responsibility to uphold the Constitution and to follow 
the law as it has been applied and interpreted by justices before 
me, and past precedent. 

Senator CARDIN. I remember with fondness my trial days. I re-
member appearing before different types of judges. I remember ap-
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pearing before a judge who had a really wonderful reputation, but 
he always tried my case for me. I wanted to make sure he didn’t 
lose it when he tried it for me. 

I’ve also been in the courtroom where I could have easily won a 
case because of the way the other attorney was conducting the 
case, but then the judge interceded and corrected the record and 
a different outcome occurred. 

My point to you is, how aggressive should a judge be in making 
sure that the case is presented in a way that the record is balanced 
or the record is clear to make a decision? I think we’ll have Judge 
Jones to go first this time. 

Judge JONES. Senator, one of the adages that I’ve heard from 
reading in the past, and specifically Judge Leonard Hand, is he 
made a statement at one point in time that justice does not depend 
so much upon legal dialectics as upon the atmosphere created in 
the courtroom. 

In the end, that depends primarily upon the judge, and I believe 
the judge has the responsibility of setting the proper tone and at-
mosphere at all times in the proceedings before the judge. And if 
confirmed, you have my solemn commitment that I would ensure 
that justice would be done. It’s not my responsibility to be an advo-
cate or to try a case, in any regard. I certainly wouldn’t take a case 
from a lawyer and give them the opportunity to try the case, as 
they believe it appropriate. 

Judge AYCOCK. Mr. Chairman, as Judge Jones has indicated, it 
is totally inappropriate to become an advocate, even when we want 
to retreat into that position of having practiced law for those 22 
years. And you think about what you might do in that situation, 
but that’s inappropriate and that’s not my job. 

My job is to be there to rule on the objections, rule on the mo-
tions, to keep the trial proceeding in an orderly manner, and to re-
member my role. There are times that I am of the opinion that you 
can be available, whether it is during the trial or after the trial 
where young attorneys can seek you out and ask, given the situa-
tion, you heard me try the case, do you have any suggestions. And 
I think they can learn from those of us that have practiced for 
years, and in that capacity, help. But in that courtroom, you’re 
there to try the case. To hear the case. Excuse me. 

Senator CARDIN. I’m sure you’ve heard, and your Senator was 
very complimentary of your judicial temperament, about really nice 
people who become judges, and then you start to wonder. What do 
you think is the right balance between maintaining the discipline 
and dignity of a court and not forgetting that this is a place that 
people should feel comfortable that they’re getting judgment by 
someone who is mindful of what it is to live in a community. 

Judge AYCOCK. Chairman, we’re all human. We all make mis-
takes. I have to remind myself that I’m going to make my share 
of mistakes, but to just go in every day and do the very best job 
that day under those circumstances that I can do. And I think I 
will always have a place in my community. I will do those things 
under the Code of Ethics that permit me to remain active where 
I can. 

But I do understand that I have isolated myself, by choice, by 
asking the voters of North Mississippi to put me in this elected po-
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sition, and asking you, Senator, and your committee to confirm me 
in this new position, that I am asking for some sense of isolation 
because I realize that I have to maintain the role of a judge. 

Judge JONES. Senator, I have held my position as a Superior 
Court judge for 13 years and I’ve been able to demonstrate during 
that time period to the members of our community, and to the bar, 
and to the bench of my capacity to maintain the proper demeanor 
and decorum in the courtroom. 

I place great emphasis on the pride of the position I presently 
hold as a Superior Court judge to ensure that every person coming 
into that courtroom walks out of the door feeling that justice has 
been done. They may not prevail, but they know that they had the 
opportunity to be heard and that justice has been served. 

Senator CARDIN. One moment, please. 
Let me again point out that the record will be open for written 

questions. That’s what they’re telling me, that the record will be 
open for 1 week for written questions—I guess I was going to say 
the right thing after all—that the committee may very well want 
to propound. 

But I just want to make a personal observation. I was very im-
pressed when I read your backgrounds and your material before to-
day’s hearing. It’s only been reinforced by your appearance here 
today. I again thank you all for your willingness to serve in what 
I think is one of the most important positions in our country, and 
that is as a judge, as a Circuit Court judge, where I think justice 
really is the front lines for carrying out justice in our community. 
It is not easy. There are tremendous sacrifices, and I thank you 
very much for being willing to put yourself forward. 

With that, this committee will stand adjourned. Thank you. 
[Whereupon, at 3:55 p.m. the committee was adjourned.] 
[Questions and answers and a submission for the record follow.]
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